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PREFACE. 

IHE great Oracle of the Law, Sir 
Edward Coke, has obſerved, that there 
is no Learning ſo excellent for all Sorts and 
Degrees of People, as the Knowledge of the 
Common Law of England; and though in the 
Study of it, at the Beginning it ſeems difficult, 
yet when a Perſon dives to the Debth thereof, 
it is greatly delightful, and be which reaches 
deepeſt ſees the admirable Secrets of our Law. 


The famous Chancellor Forteſcue, in bis 
learned Treatiſe De Laudibus Legum An- 
gliz, likewiſe obſerves that the Latin Words 
Jus and Lex intend the Law under the Conſi- 
deration of a Seience ; wherefore be ſays, af- 
ter you have made ſome Progreſs in common 
Grammar, it will be neceſſary and ſufficient to 
uſe the ſame Method and Proportion in the Stu- 
dy of the Law: And as Etymology, Orthogra- 
phy, Proſodia and Syntax are the Springs and 
Fountains of Grammatical Learning; ſo the 
Principles, Cauſes and Elements, are the 
Foundation of Learning in the Law. 
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il The PREFACE. 

On confidering what has been ſo wiſely ob- 
ſerved by two ſuch moſt Learned, Excellent and 
Worthy Perſons, I have very great Encourage- 
ment; to which I may add, that as among the © 

liberal Sciences, the Art of Grammar bas al- 
ways the Precedency, it being Janua omnium 
Artium, the Portal by which we enter into the 
Knowledge. of all Aris, and whereby we com- 
municate ourſelves and Studies to others, it is 
from all theſe Conſiderations, that Ibave at length, 
though late, now attempted a Grammar of the 
Law, contained in the ſeveral diſtin Heads or 
Chapters, of Definitions, Grounds and Prin- 
ciples, Maxims and General Rules, Moot- 
Points or Caſes, Words of Art and Terms, - 
and Fictions, &c. 
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Under this Diviſion of Titles, is here com- 
priſed a general Knowledge of our whole 
Law, in a brief Epitomy ; and the beſt Me- 
thod ef Inſtruction: And I think there is no 
room to queſtion that in great Schools, and 
particularly at Colleges in the Univerſities, 

before the diligent Scholars have thoſe Acade- 
mies, ſome choſen Leſſons or Sentences got by 
Heart from this Law Grammar, and daily re- 
peated with their other Learning, would be a 
fingular Benefit and Advantage to them; not 
ently in their” future Converſation with others, 
but alſo in preſerving their cwn Eſtates and 
Fortunes, and Lives and Liberties, and by 
* 805 keeping 
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The PREFACE iff 
keeping them out of Danger, daa the 
greateſt, that of offending the Law. | 


To that good End and Purpoſe, 1 have been 
Fuller” in treating of all the Crown-Laws, re- 
lating to Offences, ban on any other Laws, or 
Statutes, being very ſenſeble” they moſt concern 

Mankind in general, and preſerve and Mabliſp 
the Peace of the Kingdom, without which Pro- 
viſions there are many Perſons in the World who, 


like fierce and ſavage V el ves, nu pro upon 
and devour one another. 


But in this extenſive Law Branch, and in- 
deed every where elſe, my Diſcourſe I have Le- 
nerally confined to ſhort Periods, having di- 
vided all long Sentences, the more effectually to 
impreſs Things on the Memory, and there to 
retain them; and likewiſe to make the Matter 
of the greateſt Importance, appear the moſt 
Conſpicious and Remarkable, by ſeparating 
it from the Reſt ; which new method of Hand- 


ling our Laws, I think is in ſome Sort Acade- 
mical. 


Further, I have here inſerted a great Num- 
ber of- the cboiceſt Latin Maxims of the Law, 
beyond what otherwiſe I ſhould have done, but 
with @ Deſign to pleaſe, as well as inſtruct 
all Youth at our Univerſities, or Inns, of Court, 
and ycung Gentlemen in their private Educa- 
tion; alſo ſomelimes I have made ſmall Philo- 

A 3 ſophical 
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Tie PREF ACE. 


ſophical and other Digreſſions, for their better 
2 and Entertainment. 


On the whole, the following little Trac is a 
quite New Eſſap. there being no T reatiſe any 
ways like it bilberto publiſhed, and therefore 


ig to be hoped it will be favourably received 


by every impartial Reader, fince I may truly 
aſſure them, it throughout. contains very Mate- 
rial and Oſeful Information. 


Multum in Par vo. 


- 


G. Jacos 


A Law 


Law Gzammar. 


AW in general, is defined to be a certain 

- , Rule for the well-ordering of Civil Socie- 

— ty; or it-is an Art directing to the Know- 
ledge of Juſtice. 


Lex e ſanctio jufta jubens hone/la 2 prohibens con- 
2 Bracton, Chap. 3. Sect. 1. fol. 2. 


The Subjects of it I divide into Six Parts, 


I. Difinitions. | 

II, Grounds and Principles. 

III. Maxims and General Rules. 
IV. Moot Points or Caſes. © 

V. Words of Art and Terms. 
VI. Fictions, Intendments, c. 


I. Of particular Definitions, - 


ND Laws are held to be either Natural or 
Arbitrary, | "the - 

I. The Natural Laws are ſuch as in themſelves 
are juſt and good, and binding in all Places, for 
they are every where the ſame, being from God 


himſelf, i 
- B _ 


2 Of Definitions. 


2. The Arbitrary Laws are Inſtitutions made 
by Men, founded on Convenience, and which de- 
vent on the Authority of the Legiſlative Power 
that made them: they are deſigned for maintain- 
ing public Order, 

But all Laws, according to An derive 
their Force d lege Nature, from the Law of Na- 

ture; and limited Lato g of Nature i is the Law now 

_— 16. 2 Lau. Leg. Arg. 
ap. 16. 
: The Laws of England are Givided into three 
Eon tan: 115 
eile Common Law, which i is take for the | F 
Law of England ſimply, without any other; Law 
whatſoever, before any Statute was ehadted. to al- 
ter the ſame: It is 8 on the 1 . 
ſtoms of the Realm. Wia. 18) 

This Law (ſays Lord Hall )is ſingularly alas. | 
to the Frame of our Conſtitution. 

'Tis that which maintains and provides for the 
Safety of the King's Perſon, his Crown and Dig- 
nity, and all his juſt Rights and Prerogatives. 

And this Law. is alſo that which declares and 
aſſerts the Rights and, Liberties and Property. of 
the Subject, als Hift; Com... Law. Cbap. 3. 

2. The Statute Law, or Statutes made by 
the King and both Houſes of Parliament, which 
are uſually for providing againſt new Miſchiefs and 
Evils that ariſe by the, Corruption of the Times. | 

. Particular Cuſtoms in divers Parts of the G 

Kingdom, uſed by the People, and found to be, be- ; 
neficial; and which being continued T imme gut of * 
Mind, e Interru ton, have obtained tire | 
Force of a Law, to bind the 0 25 Perſons and. 
Things concerned herein,” 0 Lit. 110. 

| 1 anda the © © 95 
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Conſuctudo pro lege” ſervatur. 


But our Laws have a larger particular Divi- 
ſion, into theſe following, wiz. © } 

1. The Crown Law, concerning the King! ana- 
his Prerogative. 

2. The Law and Cuſtom of Parliament; to de- 
termine Matters there done. 

And by Holt Chief Juſtiee, this Law' ought to 
be determined in the King's Bench, where * Que-" 
* ariſes thereon. X. Raymond. 18. 

FThbe Common Lad, that is common to the 
whe Kingdom. 

4. The Statute' Lato; enacted in Parliatnehd, 3 

5. Neaſonabis Cuſtomt, eſtabliſhed by long Uſage: 

6. The Law of Arms, ug! to War and 
Martial Affairs. eien en 

But what is called the Martial Toko may not be 
exerciſed on Perſons in Time of Peace, when the. 
King's Courts are open for Juſtice; except it be 
by Authority of Parliament, as is of laté Times 
done by annual Acts for Finn e and 
Dune in the Army. | 


Eccleſiaſtical or Canon Laws.) lint! 
6. The Civil Law uſed in certain Caſes. 
For the: uſe of theſe two laſt * hers in 
England, ſes Poſt, 
2 The 1 Laws” for Fame“ the King's 
ame. f 
10. The Ls of Marque and Ehe, to re. 
9 People injured at Ses. 
The Law- Merchant, | proper to Merchants, 
a diering from the Common Law, but become ” 
a rig of the Lays of the Realm, 


Kane f . B 2 As 


Ox Definitions. 


As to the Civil and Canon Law. 


1. The Civil Law is that Law which every 
particular Nation or Commonwealth has peculi- 
arly eſtabliſhed for itſelf, 


Jus Cizile % quod quiſque Populus fibi conflituit, 


In a ſtricter Senſe, it denotes that Law which 
the old Romans made Uſe of, and was compiled 
from the Laws of Nature find Nations; alſo the 
Twelve Tables were the Foundation of it, which 
are highly eſteemed for their great Equity. 

This. Law is allowed here in the two Univerſ- 
ties of Oxford and Cambridge, for training up Stu- 
dents, Sc. In Matters of foreign Treaties, Ma- 
rine Aﬀairs, ordering Martial Cauſes, Judgments 
of Enſigus and Arms, Rights of Honour, Cc. 

2. The Canon Law fignifies the law of the 
Church, and conſiſts of ruin Rules taken out of | 
the Scripture, the Writings of the Fathers, the 
Ordinances of General Councils and Decrees of 
Popes in former Apes. 

The general Canon Law is no farther in 1 Force 
in this Kingdom, than it has been received here, 
and is confiſtent with either out Common or Sta- 
tute Law, 

Though we have particular Canons made in the 
Convocation, and having the King's Royal Aſ- 
ſent, for the Government of the Church, Reli- 
gion and Clergy, Sc. | 

Which are warranted by act of Parliament, and 
deemed the Laws of this Land. Can, Fac. 1. 


II. Of 
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Ot Gzounds and Principles. 5 
II. Of Grounds and Principles. 


Y Grounds are meant the Foundations, and 
by Principles the efficient Cauſes of Things; 
and Elements are the Matter and Form thereof. 

The ſeveral Grounds of the law of England, in 
ancient Authors, are ſaid to be theſe : | 

I, The Law of Reaſon, which is obſerved in 
this Realm, as in all others; and reaſon is the Gift 
of God to Man, or power of the Soul that diſ- 
cerns between Good and Evil, comparing the one 
with the other, and which ſhews Virtues, loves 
Good, and flies Vices; from whence it is termed 
the firſt Rule, that all Things muſt be ruled by. 

2dly, The Law of Gad; and therefore it has 
| been formerly inquired in divers Courts, if any 
Perſons held Opinions ſecretly or otherwiſe againſt 
the true Catholic Faith; or if any general Cuſtom 
were contrary to the Law of God, or any Statute 
was made directly againſt it. 

34ly, The general Cuſtoms, of old Time uſed 
throughout all the Land, which have been ever 
approved by the King and all his Subjects, as be- 
ing neither againſt the Law of God nor the Law 
of Reaſon; and which are properly called the 
Common Law. 

4thly, The Law- Maxims, conſiſting of divers 
Principles that have always been taken for Law in 
this Realm; and what is a Maxim or general Cu- 
ſtom, and what is not, ſhall be determined by 
the Judges, 

5thly, The particular Cuſtoms uſed in ſevearl 
Counties, Towns, Cities and Lordſhips of the 
ä Realm; 
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.6 Of G20unds ; and Paliciples, 
Realm; and theſe, becauſe, they are not contrary 
to the Law of Reaſon, nor the, Law of God, 
though againſt the general Cuſtoms or Maxims 
of our Law, yet they ſtand in Effect for Law. 

thy, The Statutes enacted by our Lord the 
King, and by the Lords Spiritual and Temporal, 
and the Commons in divers Parliaments, in ſuch 

Caſes. where the Law of Reaſon, the Law of God, 

_ Cuſtoms, Maxims and other Rules of Law, have 
not been ſufficient to puniſh evil Men, and reward 
the gooc. | 

There are no other Grounds of the Laws of 

England; though according to Lord Coke, the 
Common Law is the common Birth- right that the 

Subject hath for Safeguard and Defence of his 
Liberties and Properties, viz. not only of his 
Goods, Lands and Revenues, but alſo of his 
Wife and Children, Body, Fame and Life, Co. 
Lit. 142. 8 
On the Foundation of our Laws, and from na- 

tural Principles of Juſtice, every Perſon is intitled 
to his Life, Liberty and Property, who has done 
no Act to forfeit:either, 
A Perſon's Life may be unlawfully-taken away 
divers Ways; as in Caſes of Murder, Manſlaugh- 
ter, Poiſoning, Se. | 
A Man's Liberty may be affected in ſeveral 
Manners, as by falſe Arreſt and wrong Impriſon- 
mant, g.. | 
And à Perſon's Property may be treſpaſſed upon 
and loſt, by taking away his Goods, committing 
Felony, | Robbery: or Burglary, - % ec 
The Life of the King, as he is Head of the 
Commanwealth, is moſt precious in the Eye of 
our Law, wherefore Attempts againſt him are 
| - deemed 


traying, is divided into 
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deemed Treaſon; and the Crimes touching Life, 
are the following. 1 8 
1. Trealon, which iy, genera ſignifies a Be- 


gh Treaſon and Petty 
Treaſon : The firſt of which is defined" to be an 


"2 48 . L122) (033 Bhs is <1 
_ Offence committed againſt the Security of the 


King or Kingdom : C 8 
As to compaſs or * imagine the Death of the 
King, Queen or Prince, their eldeſt Son and Heir ; 
and declaring the ſame by ſome; open Deed; 
Or to levy War againſt the King in his Realm: 
Or to adhere. to the King's Enemies, or give 
them Aid within the Realm r without; | 
Or to violate the King's Wife, or his eldeſt 
Daughter unmarried, or the Wife of the Prince ; 
Or to counterfeit the King's Great Seal, Privy 
Seal or his 4 Money ; 3 


N » 2 . 2 — 
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» There have been many Comments upon theſe 


Words, compoſe" and imagine ; and 1 ſhould With great 


Deference. think, that notwithflaading /the general Ex- 


cellence of this moſt Wiſe and important Statute, the 
Word imagine is not ſufficiently explicite, and is likes 


wile too figurative to be made ufe of in diſcribing this 
moſt capital of all criminal Offences. Ig iF not extraor- 
dinary, that the Life of an Exgliſman, proſecuted by 
the Crown, ſhould continue to depend upon the critical 


Conſtruction of two obſolete French Words ? Oger. on . 
Siet. 175. does not the Legiſlature imagine the Death of 
the King, when it provides for the Caſe of the Crown's 


deſcendin ꝑ to a Minor. | 
+ The Author of Obſervations on the Statutes, makes 
a moſt extraordinary Remark for a juridical Charadher, 
on this Part of the act, his Words are As it is uni- 
verſally a capital Offence to counterfeit the Coin, it is 
B 4 much 
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Or to kill the Chancellor, Treaſurer or any of 
| the King's Juſtices of either Bench, Juſtices of 
[i Aſſiſe, C. in their Place doing their Offices, 

4 Tbeſe are all declared Treaſon by the Statute 
if | 25 E. 3. cap. 2. And to what is an open Act, 
W (+ 2 Deſign to depoſe or impriſon the King, is an 

1-7 overt Act to manifeſt a compaſſing of his Death. 
| Ff. Cr. ow 185. 6 25 
We Conſpiring the Death of the King, providing 
We; Weapons to effect it, or ſending Letters to ſecond 
of it ; sſſembling People to take the King into their 
ih Power, and writing to a foreign Prince inciting 
| to Invafion, are overt Acts. Hales P. C. 13. 

A compaſſing by bare Words, was formerly 
held to be no overt At of Treaſon ; but fince it 
has beeen adjudged otherwiſe, where the Words . 
ſhew a direct Purpoſe againſt the King's Life; 
then they amount to an overt Act of W 
or imagining his Death, Kel. Rep. 13. See H. 
H. P. C. 111. Hawk. P. C. 395. Read. Stat. 
Lato 146. Henſey's Caſe in Fol. 198, 202. /. 8. 
Bur. 642. | 

Words though ſet down in Writing, if kept 

- privately in a Man's Cloſet, are no overt Act, ex- 

- cept they are publiſhed. Hawk. P. C. 38. ſ. 32. 

but ſee Pot. Diſc. on high Treaſon, chap. 1. Pp. 198. 
The Law judges every Rebellion to be a Plot 

azainft the King's Life, and a Depoſing him. 


— 


— 


much to be lamented, that 75% Kings who have deba/ſed 
the Money of the State, and have ordered the Money thus 
4:baſed to paſs at the Sterling Price, are not ſubject to a 
Profecution for this Offence on their Part.“ fol 175, 176. 


And 


9 ad : 8 "== 


. —_ 
Ft A 3 — p y 7 


p Y 
% ! 


Ok Ozounds and Painciples. 9 


And under compaſſing and imagining the 


King's Death, Intention of Treaſon proved by 
Circumſtances, is puniſhed as High Treaſon; for 
Mens Actions are governed by their Intentions. 
5 Mod. 207, 208. 

A Conſpiring or Compaſling to leuy Mar is not 
an overt Act, without a War levied de facto; but 
if a War be actually levied, the Conſpirators are 
Traitors, although not in Ams. 

And a Conſpiracy to levy War tis ſaid will be 
Evidence of an overt Act for compaſling the King's 
Death. 3 J. 14. Foft. Cr. Law 211. 

Not only ſuch Perſons as take up Arms againſt 
the King; but all who in a violent Manner with- 
ſtand his lawful Authority, or attempt a Refor- 
28 of his Government, do levy War againſt 

im. 

Thoſe that make an Inſurrection to redreſs any 
publick Grievance, whether a real or pretended 


one, are ſaid to levy War againſt the King, and 


to be guilty of Treaſon ; though they have no 
7 againſt bis Perſon, Hawk, P. C. 37. 
. 255 | 


So where great Numbers by Force endeavour to 


remove certain Perſons from the King, or to lay 


violent Hands on a Privy Counſellor or Magiſtrate 
for executing his Office; or to change Religion, 
or the Law, to caſt down all Incloſures, &c. 


But raiſing a Force to burn, or throw. down a 


particular Incioſure, being a Grievance to Mens 
private Intereſt, is only a Riot. 


Holding a Caſtle againſt the King's Forces, is a 
levying of War; and keeping together a great 
Number of armed Men, againſt the King's ex- 

. Bs preſs 


10 Ok Szonnds and Pꝛinciples. 
preſs Commands, has been held Treaſon. Fg. 
. n Fer ene MH 1 111 
Perſons who haye joined with Rebels pro timare 
mortim & receſſerunt "quam cito potutrunt, ate not 
guilty of this Offence, Hale's Sum. 14. Hal. 
Hi. Pl. Cr. 50. Ff. Cr. Law. 15. 
The Aabering ie the King's Enemies, is proved 
by giving. to fuch any Comfort or Relief or being 
;n, Counſel, with others to levy any ſeditious 
Wars. Ane eee en. 
To deliber or ſurrender up the King's Caſtles 
or Forts to an Enemy for Reward, c. is an Ad- 
herence to the King's Enemies and High Treaſon. 
enn 
It has been adjudged, that Adhering to the 
King's Enemies, is an Adherence againſt him. 
And as Adhering to the Enemies of the King 
* out of the Realm is Treaſon; one beyond Sea 
having ſolieited a Prince there to invade the King- 
dom, was held guilty of High Treaſon, and tri- 
able by Scatute. 35 H. 8. r. 2. | 
. This may be inquired” of and tried in the 
Court of King's Bench, or by, ſpecial Commiſſion 
in any County the King ſhall appoint ; and the 
Adherence out of the'Realm muſt be alledged in 
* fome Place in England, 3. Inſt. 11. 
An Enemy coming hoſtilely into England, ſhall 
be dealt with as an Enemy, and executed by Mar- 
tial Law, or ranſomed ; he cannot be arraigned 
for Treaſon, becauſe he never was within the 
King's Allegiance. bid. | 
But a Subject of the King, aſſiſting a foreign 
Enemy, ſhall be dealt with as a Traitor. 
If on the King's Subject becoming a Rebel, 
one that is out of the Realm ſuccours him, this is 


not 
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at Common Law; becau 
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not an Adhering to an Enemy within the Statute 
of Ed. 3. 


When one knows another has committed Trea- 
ſon, and does not reveal it to the King, or ſome 
Magiſtrate, that the Offender may be brought to 
Juſt ice, by our ancient Law it is high Treaſon 
Bra. c. 3. ſ. 1. Fest. Cr. Law. 195. 

For che Dela in Giſcovenog the Freaſon, was 


_ judged as an, Aﬀent to it: But now there muſt be 
an àctual Aſſent to ſome outward Act, to make 
concealing it Preaſen; or will be only a Miſpri- 
fon. 18 2 P. & . e. 10. 


A Perſon has Notice of a Meeting of Conſpi- 


rators, goes into their Company, and hears their 


treaſonable Conſultation, and conceals it; this is 


" Treaſon. Fe ot. Cr, Law 195. 


And ſo it is where one by Accident has been in 


ſuch Company, and heard their Diſcourſe, if he 
meets them a ſecond Time; which ſhews an Ap- 
probation thereof. See-Kel. 12. 


Though if one is told in general, that there 
will be a Riſing or Rebellion, and does not know 


the Perſons concerned, or the Place where, &c. this 


may be n and not be Treaſon or Miſ- 
prifion, Hawk, 
Violating the ue Ti ie was High Treaſon 
e it deſtro — the Cer- 
tainty of the King's Iſſue, and raiſed e 
about the Succeſſion of the Crown. 
If the Queen conſents, it is Treaſon in her; 


but this extends not to a Queen Dowager. The 


ſame Law of the Prince's Wife, to violate whom 
is only Treaſon during the Marriage; the eldeſt 
Daughter of the King is ſhe that is then living 
and not married at the Time of the Violation. 

B 6 | And 


8 3 _—— r 5 = 
= © alt a 8 2 N e * 2 
2 1 : _ * 2 3 * „ 
* 3 - 
\ 


- 


72 Ok Szounds and;Painciples. - 

And though there was an elder than her, who 
died without Iſſue; becauſe now the has a Right 
to the Inheritance of the Crown, on Failure of 
the Iſſue Male. 3 nfl 9. 

Treafon againſt the Life of the Queen, muſt 
be alſo during Coverture, and does not extend to 
à Dowager. + 
The *Counterfeiting the Great Seal, or Privy 
Seal, muſt be an actual Counterfeiting ; therefore 

an Intent or going about to counterfeit it, is no 
Treaſon. if 
And affixing the Great Seal without Warrant, 
or taking of the Wax impreſſed from one Patent, 
and fixing it to another, or raifing any Thing out 
of a Patent and adding new Matter, are not a 
Counterfeiting and "Treaſon within this Act, but 
a great Miſpriſon. Hale's Sum. 18. | 

Perſons that aid and conſent to the counter- 
feiting the Great Seal, are equally guilty with the 
Actors. f 

Counterfeiting the Privy Signet, or Sign Ma- 
nual, is not Treaſon within this Act, but made ſo 
by 1 2 P. & MH. c. 10. 

Forging or Counterfeiting the King's Coin, is 
 *Freafon by the Common Law and by Statute : 
The Counterfeiting, Clipping, and Filing Money, 
either of this Kingdom, or foreign Coin, made 
current by Proclamation, is High Treaſon by 5 
Eliz. c. 11. 

There ariſes no Corruption of Blood, or Loſs 
of dower, on committing this Treaſon, as there 
does in other Caſes. 

Tf any Perſon bring into the Realm counterfeit 
Money, it is Treaſon within the Statute of Edw. 

But then it muſt be according to the Simili- 
tude and Likeneſs of Engliſb Money, and a” at 
rom 


and be uttered in Payment. 


* 
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from ſome foreign Realm, knowing it to be falſe, 


The bare Forging of the King's Coin, without 


uttering, is Treaſon. 


Alſo if Perſons who have Authority from the 
King to coin Money make it of greater Alloy, 
or leſs Weight than they ought, it is ſaid to be 
Treaſon. 3 Jul. 16, 17. 

The making of any Stamp, or Die, for Coin- 
ing, except by Perſons employed in the Mint, or 
conveying them from thence, is High Treaſon ; 
and colouring Metal reſembling Coin like Gold or 
Silyer, or marking on the Edges, is likewiſe 
Treaſon by 8 9. 3. c. 26. 

Perſons waſhing, gilding or colouring any Shil- 
ling or Six-pence, or altering the Impreſſion, ſo as 
to make them reſemble a Guinea or Half Guinea, 


are guilty of High Treaſon by the late Act 15 Ges. 


2. c. 28. 

And thoſe who tender in Payment any Coun- 
terfeit Coin knowingly, ſhall be impriſoned for a 
firſt Offence ſix Months, two Years for a ſecond, 
and a third Offence is Felony, _ 

Counterfeiting Copper Halfpence or Farthin 
is not Treaſon, but the Offenders are to be impri- 


ſoned two Years, and give Security for their Be- 


havour. id. 
A Reward of 40 J. is given for apprehendin 


| Money-Coiners of Gold and Silver, by 6& 7 . 
510 17. and 10 J. Reward for Coiners of Copper- 


oney, &c. 15 Geo. 2. 6. 28. 
Any Perſons may cut or break Pieces of Silver 
Money ſuſpected to be counterfeit, or unlawfully 
diminiſhed ; but if they prove good Coin, ſhall 
ſtand to the Loſs. 9 & 10H 3. c. 21. = 

he 
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The Treaſon in Killing the Chancellor, Treaſurer, 
or FJuſtice of the Bench, &c. extends to theſe only 
- when in the actual Pxboution of their Office, re- 
. preſenting. the King's Perſon; and only to a kil- 
ling, not a wounding or attempting to kill, with- 
out Death, Hale Sum, 17, 
But by the Statute 3 H. 7. c. 14. compaſſing to 
kill the King, or any of his. Council, was made 
: . Felony. [ 
And aſſaulting a Privy Counſelor executing his 
* Office, and making any Attempt. to Kill him, is 
4 elony by the 9 An. c. 16. 


Of hn particilar Treafors by Statute. 


"Perſons refuſing the Oath of Supremacy on the 
ſecond Tender, were adjudged guilty of Treaſon, 
without Corruption of Blood, by 5 Eliz. c. 1. 

And abſolving Subjects from Obedience to the 

King, or reconciling them to the See of Rome, is 

Treaſon in the Reconciler and Perſons reconciled. 
23 El. c. 1. 
Saying the King is a Papiſt, or he intends to in- 
Y troduce Popery, intending Death or bodily Harm, 
or a Reſtraint of the King's Perſon, &c. is High 
Treaſon, in caſe the Offenders expreſs or ee lare 
their Intenſion, by Printing, Writing, Preach- 
ing, or malicious Speaking. 13 Car. 2. f. 1. 
fo . 

Perſons maliciouſly, by Writing or Printing, 
declaring that the King is not lawful King, or 
that the Pretender hath any Title to the Crown, 

are guilty of Treaſon. 

And Preaching any ſuch Doctrine, Teaching 


or adviſedly Speaking, Sc. incurs the Penalty of 
a Pranunire. 
Alſo 


LY 
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Alſo hindering any Perſon, who ſhall be next 
in Succeſſion, from coming to Fefrrowny is made 
High Treaſon. 1 An. H. 2. 6. 17. 

| Poet in every Caſe of "Treafon; that rele to the 

King's Perſon there muſt be overt Acts of it; 
vhich are to be made appear by plain and ſufficient 
Proof, and not by Conjectures. 

The Offender muſt be lawfully attainted there- 
of, either by Confeſſion, or by his Fa his 
| Lite- time j 
And therefore if a "Perſon be ſlain i in open "War, 
he ſhall forfeit nothing, nor can he be attaint in 

ſuch. a caſe, but by Parliament. Hal P. C. 10. 
Ignfants within the Age of Diſeretion, and Per- 
ſons non Compos Mentis, cannot be guilty of 'T rea- 

ſon ; ſo that if a Traitor becomes non Compos be- 
fors Conviction, he may not be arraigned, and if 
after, ſhall not be executed. Hid. 

A Perſon indicted for High, Treaſon, is to have 
a copy of his Indictment five Days before Trial, 
and ſhall be admitted to make a full Defence, b 
Counſel learned in the Law, and by lawful Wit- 
neſſes, Cc. 

And there muſt be two Witneſſes. to CE ſame 

overt Act, or two Acts of the ſame Treaſon, 
produced Face to Face, to make out the Treaſon 
againſt him. 7 V. 3. c. 3. 

All are Principals in High Treaſon; and on an 
Attainder of Treaſon, the Judgment in all Caſes, 
except for Counterfeiting the Coin, is that, 
The Offender ſhall be drawn on a Hurdle or 
Sledge to the Place of Execution, 

And there be hanged by the Neck, but cut down 


alive, his Bowels ript up, taken out and "ur be- 
before his Face; 


His 


- 


— — 
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His Head ſevered from his Body, his Body di- 
vided into four Quarters, and thoſe be diſpoſed of 


as the King thinks fit. Though where a Peer 


commits Treaſon, the King uſually remits all but 


Beheading. 3 Inf. c. 101. 


For Counterfeiting the King's Coin, the Offen- 


der is to be drawn and hanged: And the Judg- 
ment in Petty Treaſon, is for a Man to be drawn 

and hanged; and for a Woman, to be drawn and 
burnt. Sohn | | | 


But Judgement for Murder and Felony, is for a 


Man or Woman to be hanged by the Neck till 
dead; and in extraordinary Caſes of a barbarous 


Murder, the Offender's Body is hanged in Chains, 
From theſe ſevere and dreadful Puniſhments, it 


is obſerved that the wicked fear to offend, 


Oderunt peccare mali Formidine Pænæ. 
And though the higheſt Pain is, that ſuch a Cri- 


- minal ſhall be hanged untill he be dead; yet im- 
plicitly he is alſo puniſhed in his Wife, that ſhe 
ſhall loſe her Dower; 


In his Children that they ſhall become baſe and 


ignoble; and he ſhall loſe his Poſterity, for his 
Blood is corrupted that they cannot inherit to him, 


or any other Anceſtor : 
And he ſhall forfeit all his Lands, Tenements 


and Hereditaments, and likewiſe all his Goods and 
| Chattels. 


2. The Crime of Petty Treaſon, by the Sta- 


"tute 25 Ed. 3. is where a Perſon out of Malice 
takes away the Life of a Subject to whom he owes 
+ Special Obedience; and may be in three Particulars. 


As where a Servant out of Malice kills his Ma- 
Ker ; or a Wife killeth her Huſband; 2 
| * 
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. Or an Eccleſiaſtical Perſon, Secular or Regular? 
kills his Superior. La f 

And this is called Petty Treaſon, in reſpect to 
High Treaſon, which is committed againſt the 
King. | | | PRs”: 
* our Law this Crime implies the higheſt De- 
gree of Murder; and it is faid that two Witneſſes 
are required to find the Indictment for Petty Trea- 
ſon ; but not to the Trial of it, for it is not with- 
in the Act 7 V. 3. 2 Hawk. Pl. Cr. 258. 

The Aiders and Abettors, as well as the Procu- 
rors, are compriſed within the Statute of Ed. 3. 
And whatever will make one guilty or Principal 
in Murder, ſhall make him ſo in Petty Treaſon; 

But if the Servant does kill the Maſter upon a 
ſudden falling out, or on Se Defendendo, it is not 
Petty Treaſon, but Manſlaughter. Hale P. C. 24. 

If a Son kills his Father or Mother, though the 
' Offence is moſt heinous, he ſhall not be tried for 
Petty Treaſon, unleſs he ſerved his Father for 
Wages, Cc. and then he ſhall be indicted by the 
Name of a Servant. 1 
This is becauſe the Son is not within the Mean- 
ing of the Words of this Act; yet were a Ser- 


vant kills his Miſtreſs, or his Maſter's Wife, ſhe . 


is Maſter within the Letter of the Statute. 3 
Inſt. 20. | | 
Inn Cafe the Servant or Wife are of Confede- 
racy to kill the Huſband or Maſter, and be in the 
fame Houſe, though not in the ſame Room, they 
are Principals and guilty of Petty Treaſons ; for 
by Law they will be adjudged preſent. 

A married Woman and another Perſon kills the 
Huſband, here the Wife is deemed guilty of Petty 
' Treaſon, and the other of Murder. 


Though 


- 
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Though if a Wife and her Servant conſpire to 
kill the Huſband, for which they appoint Time 
and Place, but the Servant alone in the Wife's 
Abſence killeth him, this ſhall be Petty Treaſon 


# * The: Lord Dyer in his Reports, ſays thus of 
Petty Treafon : t: 3 


Ik a Servant flay bis Maſter, by the Procure- 
ment of the Wife, though the Wife be abſent it 
is Petty Treaſon in her as well as the Servant, be- 
"cauſe it was Petty Treaſon in the Principal; but 


jf the Murder by her Procurement were done by a 


Stranger in her Abſence, it is but Murder in her, 

it not being Petty Treaſon in the Stranger. If 
the Maſtef be murdered by a Stranger by the 
Procurement and in the Preſence of the Wife or 


Servant, it is Petty Treaſon in them, and Murder 


int the Stranger, becauſe all P tineipals. a Dyn32. 


* J. 2 THER "5 | 91 IOTTT THFL SL 
{ a? The next Crime is Murder; which is 4 wil- 

ful and · fefonious Killing of another, upon Malice 
n ee 

This Offence: may be committed in divers 


"Ways; . $ yk Fe v3 : 
ung ie Cruſhing or Bruiſing; 
By Shooting, Smokhering or Poiſoning ; 
And by Strangling, Starving, Sg. 
But the Perſon wounded or hurt muſt die with- 
in a Yeat and a Day after the Fact committed, 
or the Law will preſume he died a natural 
Death, TITS TG Oba e BE GA 
If in that Time the Party dies, although it be 
dy diforderly living, the Wound, or other Inju- 
ry, will be judged the principal Cauſe of his Death, 
to make it Murder. Kel. 26. e i 
* * 7 n 
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In the Caſe of Stabbing another, if any one ſtab 
a Perſon who hath not at that Time any Weapon 
drawn, or hath not firft ſtricken, the Party which 
ſtabs his guilty of Murder, ifthe Perſon die within 


fix Months after; by Stat. 1 Fac. c. 8. Foe. 


297. | of | ; FS 

Though where a Man that is non Compos kills 
another Perſon, this is not Murder: Tis the fame 
of a Lunatic during his Lunacy. But he that in- 


- cites a Madman to kill a Perſon, is a principal 
Murderer. | ; | 


And if one that is drunk killeth another,” it is 


| Felony and Murder by our Law. Hales Sum. 43. 


A Perſon under, the Age of Diſcretion kills a 


Man, it is not Felony ; though if by Circam- 
ſtances it appears an Infagt under twelve Years 


old could diſtinguiſh Good and Evil, and knew 


what he did; if he kill another, it may be Myr- 
der: As if he hide the dead Body, make Excuſes, 
Ee. | 4 


It is not the bare Killing, but Malice, that 


makes the Crime of Murder; and the Malice muſt 


be of Corporal Damage to the Party; and if it 


be not continuing till the Death, it is no Mur- 


der. "Hales P. C. 49. 


This Malice is either expreſſed, or it is implied. 
The expteſs Malice, is when it is evidently 


proved there was ſome ill Will or old Grudge be- 


fore the Killing, and the Fact was committed with 
a ſedate Mind, and a former Deſign of doing it. 
And implied is, where a Perſon kills another 


having nothing to defend himſelf; as in going 


along a Street, over a Stile or the like. 
If a Killing or Murder be perpetrated through a 
direct Purpoſe to act ſome perſonal injury to the 
5 | N 11 Per- 


— 
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| tude of People with a Horſe uſed to ſtrike, &c. 
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Perſon flain, it is ſaid to be properly of expreſs 
Malice. Xel. 126. | Py 

As where a Man in cool Blood, maliciouſſy and 
deliberately beats another in ſuch. a Manner, be- 


| * any appearing Deſign of Chaſtiſement, that 


dies: 


In that Caſe it is Murder, by expreſs Malice, 


though he did not intend to kill him; 


For if a Perſon voluntarily commits any violent 


or cruel Act, which is attended by Death, in 


Judgment of Law he is looked upon to do it of 


Malice aforethought. 
And where one executes his Revenge in a cruel 


Manner, with a dangerous Weapon, as ſhews a 


malicious Deſign of doing Miſchief, and Death 


enſues thereon, it is expreſs Malice and Murder 
from the very Nature of the Fact. Nel. 127. 
By Poiſoning a Perſon; and where a Man kil- 


leth another without Provocation, Malice is plain- 
ly implied. If one reſolves to kill the firſt Perſon 


he meets, and kills him accordingly, it is Murder, 


though he knew him not, for here Malice is im- 
plied againſt all Mankind. 


One lays Poiſon to kill a certain Perſon, and 


another takes it and dies, it is Murder: It would 
be otherwiſe if laid to kill Rats. 


And if A. bearing Malice to B. ſtrikes or ſhoots 
at him, but miſſeth him, and kills C. this will be 


Murder in A. and if it were without Malice pre- 
penſe, then Manſlaughter. 


In ſuch Caſe the Malice intended to one, makes 
the Death of another upon that Malice, Murder, 


and qualifies the Act as if had its due Effect. 


If a man does a Thing that apparently muſt in- 
troduce Harm; as where he runs among a Multi- 


and 
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and one is killed, it is Murder, if done with an 


Intent to do Harm. 
For an Intention of Evil, though not againſt a 
particular Perſon, makes a Malice, and the Fact 


thereon is Murder. Hale. 


A Perſon finds a Boy ſtealing Wood ; he bound 


him to his Horſe-Tail, the Horſe ran away with 2 


him, and killed the Child, it was adjudged Murder. 

The Cauſing an Abortion, by giving a Pot ion 
to, or ſtriking a Woman big with Child, was for- 
merly Murder ; but now a great Miſpriſion only, 
unleſs ſuch Child be born alive, and die of the | 
Bruiſe. | 

Where the Death of a Baſtard, newly bers, f is 
concealed, it ſhall be ſuppoſed to have been mur- 
dered ; except the Mother proved it born dead. 
21 Fac. c. 27. ſee Obſerv. Stat. 320. 

If an Infant be laid under Leaves or Trees, and 
ſuffered to be deſtroyed by Vermin; or a Sick 
Man in the Cold, whereof- he dies, either are a 


Killing. 3 ft. 48. 
Of Murder, by Combat and Dueling, KC. 


| Caſe two Perſons fight in cool Blood, on a - 
former Quarrel, and one of them is killed; 
and where upon a ſudden falling out, one appears 

to be maſter of his Temper, and kills nnetheryt it 
will be Murder. uc 
For where there is a F ighting between won on 0 
ſuch precedent Quarrel, it may be preſumed to 
be on Malice prepenſed. 
And though two Perſons fall out early i in the 
Morning, and meet in the Afternoon of the 5 7 | 
ay, 
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Day, if one be killed, it is Murder; for their af- . 


ter Meeting is of Malice, 


But if 4. and B. are at Malice, and reconciled, 


and, after upon a new Occaſion, they fall out, ond n 


B. is killed, it is held to be no Murder: 


So, it is, Whete they combat on Malice, and 
being parted, afterwards they meet and fight upon 

à ſudden, and one kills the other; by ſome it is 
not Murder, becauſe the firſt: Malice . is ſatisfied. 


Hale Sum. 49. 


Yet if the Party Killed, in the firſt Combat had | 
wounded the Party flayingy it | might} be other- 


wiſe. 


If chere be a Quarrel between two Perſons, and 
one challenges the other, Who declines meeting 
him, but at length upon Importunity, and to vin- 


dicate his Reputation, meets and fights, and kills 
the Challenger, it is Murder. Kel, 27. | 


Though here if the Perſon.challenged refuſe to 


meet, and ſaich he ſhall go , to-morrow to ſuch a 
Town, and being aſſaulted by the Way, he kills 


the Challenger, it is Manflaughter only. 


Where two Perſons A. and B. fall out, and,on . 


a Challenge they appoint the Field; and each takes 
his Second with him; if A. kills B. this is cer- 


tan Murder in As Second; and it hath been alſo 
adjudged Murder in the other Second; But this 
laſt: ſeems otherwiſe according to Hale's dum. 51. 

Tis Taid by ſomey- that the Seconds of the Per- 


ſon killed, are equally guilty of Murder, by Rea- 


ſon of the” Encouragement which _—_ gave by | 


joming with him, 


A. and B. falling out on 8 theyipreſent= 0 


ly agree to fight, and each fetches a Weapon, then 


they 80 into the Field, and one kills the other, this 


* 1445 is 


— — „ Df 
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. who begins the Wie on gives the by} Siapke, > 


other's Sword was drawn, it would eh 
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is only , Manſlaugbter, becauſe, the Blood never 
cooled. i * 
»Tis otherwiſe, if they appoint to fight the next 
Day, or at an) other Time. 2a aid ies rod that ih 
It chere be Malice between A. and B. and upon 
that Malice they meet and bgbt,; here though 4, 
gives the fiſt Blow, yer if B. Kill bim, it, Will be 
Murder. Hale Sum, 47. e 


[2 
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And no Words, tho* ever ſo reproachful, ate a 
ſufficient Provocation to extenuate the, Crime. of 
Murder; fit Fir een "s x. a; hy N 

But if angry, Words paſs between two, Perſons, 
and one pulls the othet by the Noſe, whereupon,, . 
the Perſon aſſaulted kills him immediately, it is. 
but Manſlaughter, from ſuch a ſudden — : 
If a Man provoked by Words gr | eſtures, 
makes a Puſh at a Perſon before his; Sword is 

drawn, and a Fight enſues, wherein be who made 
the Aſlault kills the other, it is Murder; , 
Here in Caſe be had made no Puſh gill the 
aye been 


1 


only Mauflaughter in the Perſon killing 

A Perſgn/aflaults another with Malice, tho“ he 
be afterwards driven by the other, to the Wall, and 
there he kills him in his own Defence, it ig Mur, 
der by reafohiof his firſt Intent. 

In*this Caſe if the Party aſſaulted fly to the 
Wall, and being ſill purſued, he kill _ the other, 


Malice, takes Part. with his Maſtery and kills the 
; +1419 zz 3280 viel de ab e. 
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other; this is Murder in the Maſter, and but 1 


Manſlaughter in the Servant: 


But When there is a Conſpiracy to kill a Man, 


but no Malice 99 his Servant, if the Servant 
be lain, the Malice againſt the Maſter ſhall be 


adjudged to. extend to his Servant, the Killing of | 


whom is Murder. 


o 


If two or more come together to kill, rob 97 | 
0 


beat a Man, or to commit a Riot, and one 


them kills a Perſon, it is Murder in all thoſe of 


that Party that are preſent, aiding or abetting 


thereto or that were ready to aid him, tho" but 


Lookers on ; 


All will be ſaid to intend, the Murder; but it is 
otherwiſe if the Lookers on came there by Chance. 


If Offenders come into a Park and the Park- 
Keeper ſhoots at them, whereupon they fly, but 
he purſues, and they kill him, it is Murder in all; 
for the firſt Entry was with a malicious Intent, 


In Robbing a Park and committing Murder, all 
are held to be preſent that are in the ſame Park, 


though half a Mile diſtant and out of View. 


If any Perſon ftand by and encourage another 


to ſlay a Man; or where one comes with others 
on Purpoſe to kill him, and ſtands by till the Fact 
is done, it is Murder in all preſent. 

Killing a Perſon endeavouring to part others 
S though without any evil intention againſt 
him is Murder. 6 eee 5 
And where two Men are fighting, if other Per- 
ſons looking on do not endeavour to part them; or 
to apprehend the Murderer, if one be killed, they 
* indicted and fined. Noy. | 


here any as gee or Miniſter of Juſtice in | 


the Execution of his Office, Sheriff, Conſtable or 


Watch- 


| 
| 
| 


* 
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Watchman in doing his Duty, or any one that 
comes in Aſſiſtance of the King's Officers is kil-- 
led, it is Murder. 25 het 1 
And here a Perſon ſhall not be excuſed, by al- 
ledging that what he did was in a ſudden Affray, &:, 
If a Baliff is killed, in executing a Writ, or 
Proceſs, or a lawful Warrant, though the Proceſs 
be erroneous, or he do not produce his Warrant 
if he be a Bailiff commonly known, it will be 
Murder; _ | | ; 
But here if the Officer doth that which is un- 
warrantable, as if he break open the Door of a 
Houſe or Window, to arreſt a Perſon in a Civil 
Caſe; or if he arreſts a wrong Petſon, or one 
upon a Sunday, &c. theſe acts are unlawful, and 
it is no Murder, but only Manſlaughter to Kill 
him. . 


Of Killing not Murder, but Juſtiſiable. 


F a Man, without any Provocation, is aſ- 
I faulted any where by another, in ſuch a Man- 
ner that it plainly ſhews an Intent to murder him, 
as by paſling at him with a drawn Sword, &c. he 
may juſtify killing ſuch Aſſailant. Cs 

W here one attempts to commit Murder, Rob- 
bery, ,or other Felony, a Man or any of his Ser- 
vants may lawfully kill him, 

And where a Perſon in Poſſeſſion of a Room in 
a Publick houſe, kills another attempting to turn 
him out of it; the Killing has been held to be 
juſtifiable, | K 


; C | Like- i 


r 


nen 


Teſted, or if he flies for it, being purſued upon a 


| As conduct 
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Likewiſe if a Woman kills a' Man, — at- 
tempts to commit a Rape upon her, ſhe may juſti- 
ity the doing it. Foft. 27 

Treſpaſſers in Foreſts, we. not ſarrenderi ing, 
but defending themſelves, and Ridters ſtanding in 
Oppoſi ition to a Juſtice's Command, the killing 


them i is juſtifiable, 
So if A F Fn il. not fuffer Hümnſelf 10 be ar- 


Hue and Cry; or where a Priſoner aſſaults thofe 
kun to Gaol, or his Gaoler in endea- 
vouring to eſcape, Sc. "Litfing ſuch may be ju- 


ſtified. 
But this is only when an Offender cannot be 


| taken or ſecured without killing. 


And if a Priſoner by Darefs of the Gaoler comes 


to an untimely End, it will be Murder. Hales 


Sum. 47. H. H. P. C. 466. 2 R. Raym. 1578. 
There is a Killing excuſable, Where a — kills 
another ex Neceſſitatt, merely in un own Defence. 
See Se dgfendendo. Es 
The Crime of Panſlaug ter; ; which is 
where a Perfon is killed upon a udden falling out, 
without Malice. 
Or it is when one commits a voluntary and un- 
lawful Act, but without any deliberate Intention 
to do it: And for this Crime the Offender ſhall 
have the Benefit of Clergy for the firſt dffence, 
Where two ſuddenly fall out and fight, and 


one breaks his Sword, on which a Le 


ends bim another wherewith the Adverſary 
killed, it is Manſlaughter in both the killer and 
the Stranger. 

And if a Man in Vindication of his Friend, 


"who is aſſaulted by another, preſently takes up an 
2 Inſtru- 
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Inſtrument and kills the e ſuch act is Man- 
laughter. 1 Haul. 

If a Man is taken in Adultery with, ajocher 
Perſon's Wife, and the Huſband preſently kills the 
Adulterer ; this is a great err Kreer and makes 
it but Manſlaughter Ty 4 

Two Perſons rive for the W all in a 1 
and one kills the other, it is Wee and ſo 
it is if two play at F oils, and one kill the others 
Hale Sum. 57. | 

'A Man ſhoots off a Gun in a I or High- 
way, which endangers the Life of ſome Fo: af 
and one is killed, it is n * ans Ber- 
mon Law. 

And if one throw Stones over a Wal, in 2 
Place where Perſons often reſort, or at mother in 
Play, and kill any Perſon; if it be done without 
any evil Intention, it is Manſlaughter. F 53% 

It is not Murder, becauſe there is no malicious 


Intention to hurt ; nor per Cans,” 10 he was 
doing an unlawful Act. 


Where a Perſon ſhooting at the tame 7 owl of 
another, which is an unlawful Ad, kills a Stan- 
der- by, it is faid to be Murder in ſuch Perſon. 
Fol. 258. 

If he ſhoot at a wild Fow), Hare, ee. 250 be 
not qualified to keep a Gun, or kill Game, and 


kills any Perſon, it is Manſlaughter, - But ſer 
Fo Mg 259. 


—— 
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And if he is qualified to keep a Gun, which 
r ae the intended Act tr 11 is only Chance- 


. 3 __ 
o ig, . Chancemedley ad 
8 MF. c e Go. 
annere 75 * 8 
n ;£ 4 
As to „ e ley, it is hard a Man is doing 


8 | 1 lawful Act, without any Intent of Hurt to an- 
1 "Ii and one is caſually killed thereby. 


. 


| bis may be in divers Inſtances; as where a 
| | © Perſon caſts a Stone, or. ſhoots an Arrow in the 
Fields, or other open Place, and they happen to 
ſtrike and wound a Man of which he dies. 
| If one be cutting down a Tree, and the Hatchet- 
: "Ro flies off, and kills a Perſon ; or where he is 
doing a lawful. Thing that may cauſe Danger, and 
gives Warning, after which a Man is killed; 
theſe ie Killings are Chancetacdiey Hale: 
. b Ge 
So it alſo 3 is, where a Maſter in onteding 
een, or a Schoolmaſter his Scholar, or an 
8 Officer whipping a Criminal, in a reaſonable Man- 
bt ner, happens to occaſion their Death, 
1 It is likewiſe called Manſlaughter by Mi ſadven- 
barg for which the Offender ſhall have his nn 
of Courſe. 

S, Deſendendo, is where one kills another in his 
own Defence, being under an inevitable Neceſſity 
of doing what he did. 

And any Perſon, in bis juſt Defoace. may kill 
others for the Safety of his Life; but if Malice be 
coloured under a Pretence of Neceſſity, or "_ 

tA 3-0 of kil 
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kill another before be need to do it, im be 
Murder, or Manſlaughter.. no 

If a Perſon on ſome ſudden falling out be at- 
tacked, and before a mortal Wound is given be 
flies to the Wall, or other unpaſſible Place, as far 
as he can, to ſave himſelf, but being {till purſued; 
kills the Aggreſſor; this is Se Defendends. 217 
la this Homicide the Party aſſaulted is not ex- 
cuſed, unleſs he. give back to the Wall. 
But if the Aſſault be fo fierce and violent, ont; 
in ſuch a Place, that giving back would endanger 
his Life, then he need not give back, to ene 
the Defence. Hale's Sum, 41. 
If A. aſſaults B. upon Malice, who retreats ta- 
the Wall, and then in his own Defence kills A. 
here, if it be in the Highway, be ſhall be diſ- 
charged; but if not, it is Se Defendendo. 
| Though in caſe A. retreat back to the Wall, 
and there kills B. it is Murder. 

A Man that kills another by Miſadventure, has 
of courſe his Pardon: But if a Perſon be only 
wounded, an Action of Treſpaſs may be brought; 
and he mall have the ſame Judgment as if done 
of Malice. 

For in that Caſe the Law takes notice of the 
Damage of the Party wronged, and not of the 
malicious Intent, as in Capital Caſes. 
 Felo de je in our Law, is where a Man lays yio- 
lent Hands-on and kills himſelf. | Fr yge2 

As in Caſes of Murder, the Death moſt enſue _ 
within a Year-and Day after the Stroke, e. The 
AQ mult be deliberate, and purpoſely done; and 
the Perſon that commits it, muſt be of the Age of 
Diſcretion, and Cempos Mentis, or it will not be 
Felony. 
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| ff Wa if a Lunatick, during his 
one diſtracted by a Diſeaſe, an 1 or Tukuar:- 
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Lunacy, 


kill himſelf, neither of theſe are Felo de oe, 

»A Man that perſuades another to kill him, does 
not come under this Name; his Aﬀent being void 
in Law; and the 8 killing him judged a 
Murderer. 

Vot it is Flo &; 4 where one maliciouſly en- 
ng 10 kill another, falls upon his o-πwn 
Sword, Whereby he kills himſelf 3 but here he is 
to be the only Agent | 

On a Verdict . * of Felt de ſe before the 
Coroner, the Offender forfeits all his Goods and 
Chattels to the King, for the Loſs of a Subject 
and Breach of the Peace: And by Cuſtom the 
Body tis buried in the Highway, Sc. 

But the Forfeiture is often ſaved, by the Ju- 
ry's favoutable Ending the Fact to be Lunacy. | 
Hawkins, n 

There is a Maibem or Maiming, that is Felony 
by out Law, W 

As where any Perſon on Malice forethought, 
and lying in wait, cuts of the Noſe, puts out 
the Eye, diſables the Tongue, or cuts off or diſ- 
ables any Limb or Member of another, with In- 
tent to maim or disfigure him. 

The Offender, his Aiders and Abbettors, Sc. 


are deemed guilty of Felony, without Benefit of 


Clergy; get no ſuch Attainder ſhall corrupt the 


Blood, &c. 22 & 23 Car. 2. c. 1. 


In theſe Caſes, a voluntary Act the Law judges 
to be done out of Malice; as where one kills a 
Perſon without Provocation. it 


n \ . 
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If a Man maim or diſable himſelf, *tis ſaid, he 
may be indicted and fined for it at the King's 
Suit. Tg: 37 

5. The Crime of Felony, was formerly every 
Capital Offence, done with an evil Intention, and 
a bitter or fierce Mind. Le 

Now we account any Offence to be Felony, - 
that is in Degree next to Petit 'T reaſon. 

It is either by the Common Law, by the Civil 
Law, or by Statute. 5 
The Felony at Common Law is againſt the Life 
of a Perſon, as Murder, Manſlaughter, Felo de ſe, 
&c. or againſt a Man's Goods, ſuch as Larceny 
and Robbery ; againſt his Habitation, as Burglary, 
Arſon or Houſeburning ; and againſt publick Ju- 
ſtice, by Breach of Priſon, &c. 

Piracy, or Murder on the Sea, is Felony ac- 
cording to the Civil Law, and alſo by our Sta- 
tutes. Jkt e * 
And the F. 
creaſing, 
There are in general two Sorts of Felonies z 
the one lighter, ſuch as for the firſt Offehce may 
be allowed the Benefit of Clergy ; but the other, 
the greater, may not: Though Clergy is granted, 
where it is not expreſly taken away by any Sta- 
Ped 64-30 Toe {00> nt 
ts elony excluded Clergy is puniſhable with Loſs 
of Life, and of Lands not intailed, Goods and 
Chattels; and it commonly works Corruption of 
Blood, except a Statute making an Offence Felo- 
ny, ordains it to be otherwiſe. 3 
And concerning Felonies, where a Perſon ſteals 
another's Goods, not from his Perſon, or out of 
his Houſe by Night, it is called Larceny; and if 
7 C4 the 


clones by Sau ure wang, ad in 
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the Thing ſtolen exceeds 12 d. Value, it is Grand 
Larceny, for which the Offender ſhall be hanged. 
But when the Theft is under that Value, it is 
termed Petit Larceny, and is puniſhed with Whip- 
ping: And the Jury may find the Goods of leſs 
Value, though a man be indicted of ſtealing 
Things worth 40s. and ſo convict the Priſoner 
but of Petit Larceny, 4 ; 

Not only if one ſteal the Goods of another, it 
is Felony; but if a third Perſon feloniouſly takes 
them from him, ſuch third Perſon is a Felon as to 


0 


both the others. 


Stealing of Goods, which Perſons by Contract 


are to uſe; or where a Gueſt ſteals Plate ſet before 
him at an Inn or Tavern; either of theſe are Fe- 


lony ; Thoſe that have the Charge of Things as 


of a Chamber, &c. may be alfo guilty of Lar- 
ceny. 4 15 n 
In Caſe a Shopkeeper delivers Goods to one, 
who pretends to buy them, and he runs away with 
the Things, it is Felony: But if a Horſe be lent 
to a Man to go to a certain Place, and he goes 


further, and then rides away with the Horſe, it is 


not Larceny, becauſe he had at firſt a lawful 
Poſſeſſion. E 
And yet if a Carrier, after he has brought 
Goods to the Place appointed, take them away 
privately, 'tis Felony ; for the Poſſeſſion which he 
had from the Owner, being determined, he is 
a mere Stranger, It is the ſame if he carry the 
Things to ſome other Place than that agreed. 
Where a Taylor employed to make a Suit of 
Clothes embezzles the Cloth delivered to him for 
that Purpoſe, it is no Felony : Nor is it ſo 22 
| a Ser- 


9 
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a Servant goes away with his Maſter's Goods, de- 
livered him, which is only Breach of Truſt. 
This is by reaſon of the Deliyery s but by Sta- 
tute, they are to be under 405. Value, _ 2 
A married Woman cannot be guilty of Felony 
in ſtealing her Huſband's Goods; though if ſhe. 
deliver them to an Adulterer, it is Felony in bim 
to „ K 
And if a Feme Covert commits Felony in Com- 
pany with her Huſband, it ſhall be preſumed to 
be done by his Command and Coercion, and th 
will be excuſed. | | 3 
But it is otherwiſe where the Wife ſteals Goods 
alone without the Knowledge of the Huſband; 
then it is Felony in her. | i 
In felonious Attempts, the leaſt removing a 
Thing, although it be not quite carried off, is Fe- 
lony ; as where one takes Things out of a Box, 
and lays them on the Floor, but is apprehended 
before he gets away, Fc. Hale's Sum. bg. _ 
To ſteal Dogs, &c. which are of baſe Nature, 
is not Felony ; nor Deer, Hares, Cc. except they 
are made tame: If any Poultry, or Fiſh in a 
Trunk, are taken away, it is Felony. | 


Oo 


Of particular Felonies by the Statutes, 


Cutting Powdike, Felony within Clergy. 22 


H. 8. c. 11. ſet. 2. 2 & 3 Pb. & Ma. c. 19. 
H. H. P. 6.665 1h 114 


Petty Treaſon, wilful Murder of Malice pre- 
penſe, robbing Churches, Chapels, &c. or Per- 
ſons in Dwelling Houſes, or near the Highway, 
Burning Houſes, or Barns with Corn; without 

CE: __ Clergy. 


| X A = — 5 | - ; | 2 | 
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Clergy.” Acceſſaties before made Principals. 2 3 


H. 8. e. 1. cl. 3. 3 tnft. 352. Dy. 224. 11 5 


Co. 29. Bulft, 112. 


Challenging above twenty, ſtanding mute, or 


not anſwering directly, if the Indictment be for 
ſuch an Offence, for which the Clergy is not al- 


lowed, if the Party is convicted by Verdict or 


_ Confeflion, or being outlawed for an Offence 


not . within the Benefit of Clergy ; Ouſted of 


- 


Clergy. 25 H. 8. c. 3. e ae 
Büggety with Man or Beaſt. 25 H. g. c. 6. 
Detaining Perſons in Cumberland, c. againſt 
their Will, and giving or receiving Blackmail, Fe- 
- Tony without Clergy. 43 Eliz. c. 13. 

| Stabbing, or thruſting any Perſon that hath net 
then any. Weapon drawn, cor that hath not then 
ſtricken the Party, which ſhall fo tab, or thruſt, 
ſo as the Perſon die within fix Months then next 
following; without. Clergy. 1 Fac. c. 8. ſecs. 2. 
Bulſtr. 85. Godb. 154. pl. 204. Styl. 86, 467. 
A 43, 44. 3 Lev. 255, 256. 7 Mod. 133. 
2 R. Raym. 847. Foſt. Cr. Law 297. | 

Levying a Fine, ſuffering a Recovery, ac- 
knowledging-a Deed inrolled, Statute, Recogni- 
zance, Bail, or Judgment, in the Name of an- 


other-not privy to the ſame; without Clergy. 21 


Fac. c. 26. ſect. 2. Ventr. 301. T. Jo. 64. 
Stra. 384. | | 

No Corruption of Blood, Wife loſeth not her 
Dower, Bail taken, but not filed, not within 


this Act. But ſince made Felony by 4 V. & M. 


c. 4. ſect. 4. but within Clergy. 

Mig Seite d. Death of à Baſtard Child, with- 
'out Clergy. . 21 Fac. c. 27. Mel, 33. Gill. 
Eid. 271. 2 Hawk, Pl. Cr. 438. 2 H. H. 
8 ; & 7 Sag | V. 
AX 
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P. C. 288, 289. Law Evid. 274. pl. 41.  Ob- 
ſervations on the Statutes. 318. 7 | 

Tranſporting Wool out of England, Wales, or 
Ireland, within Clergy.. 13& 14 Car. 2. c. 18. 
By 7 & 8 W. 3. c. 28. making it Felony is re- 
pealed, and it is reduced to a Miſdemeanor, which 
by that and later Statutes is fubjected to ſevere 
Penalties, 3 | | 

Great, known, and notorious Thieves and 
Spoil-takers in the -Counties of Northumberland, 
and Cumberland, without Clergy. 18 Car. 2. c. 
3. ſect. 2. made perpetual by 32 Car. 2. c. 2. 
ſect. 2, Offender may be tranſported, ſee 17 Geo. 
2. c. 40. 

Cutting and taking, ſtealing, or carrying away 
ef any Cloth, or other Woollen Manufactures, 
from the Rack or Tenter, in the Night Time; 
Or committing any Offence againſt 31 Eliz. c. 4. 
Or feloniouſly ſtealing any of his Majefty's Sails, 
Cordage, or any other Naval Stores to the Value 
of 205, without Clergy. 22 Car. 2. c. $5. ſeck. 

By 15 Gee. 2. c. 27. third Offenęe is only 
Tranſportation ſor Seven Tears. 

Unlawfully cutting out, or diſabling the Tongue, 
of Malice forethought, and by lying in Wait, 
putting out an Eye, flitting the Noſe, cutting off 
a Noſe or Lip, or cutting off or diſabling any Limb 
or. Member of any other Perſon, with Intention 
to maim or disfigure; without Clergy. Acceſſaries 
before made Principals. No Corruption of Blood 
or Forfeiture. 22 & 23 Car. 2. c. 1. ſed?. 7. 
See 6 Vol. Stat. Tri. 212. NY. 192. Coke and 
Moodburne s Caſe on this Act for ſlitting the Noſe 
of Mr. Criſpe, they were both convicted and exo 


cuted. 
It C6 Mali- 
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Maliciouſly, unlawfully, and willingly burn ing 


any Stacks of Corn, Hay, or Grain, Barns, or 


other Houſes, or Buildings or Kilns, within Cler- 


gy. 22 & 23 Car. 2. c. 7. ſet. 2. See g Geo. 


g. 22. An | 

But Liberty is given to the Offenders to chuſe 
Tranſportation for Seven Years. Returning with- 
in the Time, without Clergy. Scl. 4. 


No Corruption of Blood, Loſs of Dower, or 


Diſheriſon of the Heir. 'Se&. 3. 

Mariner laying violent Hands on his Comman- 
der, to hinder him from fighting in defence of 
his Ship, and Goods, committed to his Truſt, 22 
23 Car. 2. c. 11. ſe. g. without Clergy. 
c 93 242 


Captain, Maſter, Mariner or other Officer, 


belonging to any Ship, wilfully caſting away, 
burning or otherwiſe deſtroying the Ship unto 
which he belongeth, or procuring the ſame to be 
done, 22 & 23 Car. 2. c. 11. / 12. without Cler- 
gy, Stat. 1 An. ſeſ. 2. c. 9. J. 4. 12 An. ſeſ. 2. 
6. 18. 4 Geo. c. 12. / 3. 11 G. c. 29. /. 6. 
Feloniouſly taking away any Goods, &c. being 
in any Dwelling- houſe, any Perſon being therein, 
or put in Fear, or robbing any Dwelling-houfe 
in the Day-time, any Perſon being therein, or 
| breaking any Dwelling-houſe, Shop, or Ware- 
"houſe, thereunto beloning in the Day-time, and 


taking away any Goods, Oc. to 55. Value, al- 


though no Petfon therein. Acceſſaties before and 
after made Principals. Without Clergy. 3 V. 
| MM. c. 9. made perpetual by 6& 7 . 3. c. 14. 
See Ft. Cr. Lau 78. Obſervations on the Sta- 


— 


CC | | 
Taking awav with Intent to ſteal, embezzle; or 


puüfloin any Chattel, Bedding or Furniture, 
which by Contract or Agreement are to be uſed; 
; or 
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or let to Uſe, in or with any Lodging, (if above 
twelve Pence Urte); without "Clergy, 3 . & 
M. c. 9. f. 5 

Perſonating another before thoſs who have Au- 5 
thority by this Act to take Bail, ſo as to make him 
liable to the Payment of any Sunne 66. Money in 
that Suit or Aion; without . 4 V. a 
MA. c. 4. = SE D 

The forging or counterfeiting the Tickets i in 
the 1 tteries by Virtue of diverſe Acts of 
Parliament or ſtanding Orders or Receipts given 
out in Purſuance of the ſaid Act, or altering the 
Number or prindipal Sum thereof, or counterfeit- 
ing the Hand of any Perſon to ſuch Order; or the 
bringing any ſuch forged Ticket, &c. (knowing 
it ro be ſo) to the Managers, &c. with Intent to 
defraud his Majeſty, or any Contributors z with- 
out Clergy. 5 6 & Mic; | 

Forging any of the Stamps by Virtue of am 
Acts of Parliament, or counterfeiting or reſemb- 
ling the Impreffion of the ſame, upon any Vel- 
lum, Parchment or Paper, or uttering, vending, 
or ſelling any Velum, Cc. with ſuch counterfeit 
Impreſſion, knowing the ſame to be ſo, or uſing 
any Stamps or Marks with Intent to defraud the 
Crown of the Stamp Duty; without nee 5 
W. & M. c. 21. ſet. 11 
The counterfeiting Exchequer Bills, or any In- 
-diffnent thereon, or tendering ſuch counterfeit 
Bills or Indorſement, knowing the ſame to be 
«counterfeit, with Intention to defraud his Majeſty, 
or any other Perſon ; without Clergy. 7 orithe 
Nut. 31. fot. 8 1 TA 
 - Forging the common Seal of the Bank, or any 

Bank Bill, Bank Note, Bank Bill of nnn 
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or Dividend Warrant, or any Bond or Obligation 
under the Common Seal, or altering or eraſing any 
ſuch Bank Bill, Note, Cc. or altering or eraſing 
any Indorſement on any Bank Bill, Note, Cc. 
or demanding to have the ſame exchanged for 
ready Money, knowing the ſame to be forged, 
eraſed or altered, or tendering the ſame in Pay- 


ment, knowing it to be forged, Ce. without 


Clergy. 8 &: gt. 4. c. 20. ſect. 30. See Stat. 
x1 Geo. c. 9. . 6. 7 C 8 V. 3. c. 31. % 36. 
3 Wil. Rep. 430. Stra. 18. 

Blanching Copper for Sale, or mixing blanched 
Copper ſor Silver, or knowingly and fraudulently 
buying or ſelling, or offering to ſale any malleable 
Compofſition of Mixture of Metals, or Minerals 
Fes oh than Silver, and look and touch and wear 


Uke ſtanderd Gold, but manifeſtly worſe than 


ſtandard, or receiving, paying, putting off any 
counterfeit or unlawfully diminiſhed milled Mo- 
ney (not cut in Pieces) at a lower Rate than it 


-imports, or was | coined, or counterfeited for; 
within Clergy. 8:& 9 N. 3. c. 26. tend ; 


5 neee tual by 7 An. 4. 25. 

Any Perſon or Perſons, privately by Night or 
by Day, ſtealing Goods in any Shop, Warehouſe, 
Oc. of Five Shillings Value, or more, though 

ſuch Shop, Warehouſe, c. be not actually broke 

open; and although the Owner of the Goods or 
any other Perſon, be not in ſuch Shop, Ware- 
- houſe; &c. to be put in Fear; Acceſſaries before 
made Principals. 2 Hawk. Pl. Cr. 350. Without 
Clergy. 10 0 11 V. 3. c. 23. The Goods of 


another ſtolen out of a Shop, is not Felony within 


(ibis Statute. 8 Mad. 165. See the Caſe. of Jobn 
9 on this Statute in Ft. Cr. Law 77. 
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Not only ſetting out Pirates, but aſſiſting in, or 
adviſing any Piracy, or receiving, or concealing 
any Pirate; without Clergy. 11 & 12 . 3. 
c. 7. made perpetual by 6 Geo. c. 19. 

Any Owner of, Captain, Maſter, Officer or 
Mariner belonging to any Ship or Veſſel, wilfully 
caſting away, burning, or otherwiſe dictroying the 
Ship or Veſſel, of whieh he is Owner, or to Which 
he belongeth, or in any wiſe procuring the ſame 
to be done to the Prejudice of any Underwriter of 
any Policy of Inſurance, or of any Merchant who 
ſhall. load Goods thereon, or of any- Owner of 
ſuch Ship; without Clergy. 1 An. "ho 2. % 
ect. 4. | 

Officer or Soldier beyond Sea, raiſing any Mus 
tiny, or reſiſting his Officer, &c. without Crergy 
2 & 3 An. c. 20. |. 35. 

Receiver of ſtolen Goods, knowies them to 
de ſtolen, guilty of Felony as Acceſlaries ; Tranſ- 
portation for 14 Years. 5 An. c. 31. Jeſt. 5 
2 Mod. 264. Fol. Cr. Law 373. 

Counterfeiting or forging any Stamps or Mark 
on Hides and Skins, and Pieces of Hides and Skins, 
to reſemble any Stamp or Mark made in Purſu- 
ance of this Act, or counterfeiting or reſembling 
the Impreſſion of the ſame. upon any Hide, Skin, 
Piece of any Hide or Skin, or any Vellum or 
Parchment, or uttering, vending, or ſelling any 
Hide, Skin, Sc. with ſuch counterfeit Mark or 
Impreflion thereupon, knowing ſuch Mark or Im- 
pteſſion to be counterfeited; without Clergy. 9 
An. c. 1 1. ſect. 44. 8 

Aſſaulting, wounding, or attempting to kill a 
Privy. Counſellor in the Execution of * 0, 
Nn Clergy. 9 An. c. 16. 


F orging | 
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Forging or counterfeiting the Common Seal of 


the South Sea Company, or forging, counterfeit- 
ing, or altering any of their Bonds, or knowingly 


tendering, or offering to diſpoſe of the ſame, with 
Intent to defraud any Perſon; without Clergy. 9 
Ae, . . 57. N | 


- 


Feloniouſly ſtealing any. Money, Goods or Mer- 


chandizes to the Value of 40 5. being in any Dwel- 
ling-houſe, or Out-houſe thereunto belonging, 
although it be not. broke open, nor any Perſon be 
therein; without Clergy, 12 4n. fl. 1. c. 7. | 
The making any Hole in a Ship in Diſtreſs, or 
ſealing any Pump belonging to ſuch Ship, or aid- 


ing or abetting thereto, or wilfully doing any thing 


tending to the immediate Loſs of ſuch Ship; with- 
out Clergy. 12 // 2. c. 18. made perpetual by 
Geo. 2. c. 12. 3 

Twelve Perſons or more, being unlawfully and 


riotouſly aſſembled, continuing together for the 


Space of one Hour, after Proclamation made to 
depart, oppoſing or hindering the Reading the 
Proclamation, or continuing to the number of 
Twelve, for one Hour; after ſuch Hinderance ſo 
made, having Knowledge thereof; any Perſons 
unlawfully and riotouſly aſſembled, with Force 


pulling down, or beginning to pull down any 
Church or Chapel, or Building for religious Wor- 


ſhip, allowed by the Toleration Act, or any Dwel- 
ling-houſe, Barn, Stable, or other Out-houſe ; 
without Clergy. | 1 Geo, ff. 2. c. 5 | 
-  Maliciouſly, ſetting on Fire or burning an 
Mood, Underwood, or Coppice, or any Part 
thereof, within Clergy. . 1 Geo. /e. 2. c. 48. 
yond Sea, ſhall return to, or (by 6 Ges. 
„ 5 Go 2% 


— 
8 


— 


If any Offender ordered for Tranſportation 


4 


n LAS af Ty" 1 x TW 

Of Gzounds and Pyincefples. 47 

c. 23.) be found at large in Great Britain or Ire- 
* without ſome lawful Cauſe, before the Ex- 
piration of his Term, without Licence from his 
Majeſty; without Clergy. 4 Ges. c. 11. feel. 2 

1 aking any Money or Reward under — | 

of helping any Perſon to ſtolen Goods (unleſs he 

apprehend the Felon, and give Evidence againſt 
him at his Trial,) ſhalt be guilty of Felony, and 
ſhall ſuffer in the fame Manner, as if he had ſtolen 
them bimſelf, with ſuch Circumſtances 'as —5 
ſame were ſtolen. Sec. 4. 

Perſons impriſoned for Exportation of Wob 5 
Sc. refuſing to plead, and Judgment being en- 
tered againſt them by — not paying the 
Sum recovered, Tranſportation for Seven Tears; 
Returnin before the Expiration of "ny Term; 
without Clergy. Se. 6. | 9 

Pirates adjudged fo by rr 12 W. 4's 
may be tried according to 28 H. 8. c. 195 and a 
without Clergy. Se. 7. SHORTS 

Any Owner, Captain, Oc. wilfully' diſtroying 
any Ship, to prejudice the Inſurers, without Cler- 
gy by 11 Geo, 6. 29. fect. 6. 4 Geo. el 120 
12. | 

Countetfeiing or forging _ Stang or Seal 00 
Leather, which in Purſuance of this Act ſhall be 
ſo (as therein mentioned) directed or ordered, or 
counterfeiting or reſembling the Impreffion of any 
ſuch Stamps or Seal ſo directed or ordered, on any 
Hide, Skin, Piece of any Hide or Skin: Vellum 
or Parchment, or uttering, vending, or ſelling 
any Hide or Skin, &c, with ſuch counterfeit 
Mark, or Impreſſion theredpon, knowing ſuch 
Mark or Impreſſion to be counterfeited, ſhall ren- 
der the Offender liable to the Penalties and For- 

feiture 
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leiture of 9 Ar. c. 11. ſe. 44. whereby Clergy 


is excluded. 5 Ges. c. 2. /. 9; 


Sea Receipt for a Subſcription to the Stock, or 


Altering, forging, or counterfeiting any South 


Warrant for a Dividend, or any Indorſement or 


Writing thereon, or knowingly tendering, or of- 
fering to diſpoſe of the ſame, with intent to de- 
fraud any one; without Clergy. 6 Gee. c. 11. 
. 50. | "uf | | 

»: Counterfeiting the Corporation Seal of either of 
the Aſſurance Companies, now known by the 
Name of the Royal Exchange, and the London 


- Adurance, or altering any Policy, Bill, Bond, 
or other Obligation, under their Common Seal, 
or knowingly paying away ſuch Policy, Cc. or 


anding the Money thereon ;. without | Clergy, 
Geo. c. 18. ſee. 13. k 


Offender againſt this 4 being tranſported, re- 
pongy within Time, without Clergy, 6 Geo, c. 
2T. . 35. | | | 


whom any FEelons ſhall be delivered to be tranſ- 


ported, may, in ſuch Manner as they ſhall think 


fit, carry and ſecure the ſaid Felons towards the 


Sea Port from whence they are to be tranſported; 


and if any Perſon ſhall reſcue ſuch Felons, or aſ- 
&& them in making their Eſcape, he ſhall be guil- 
— Felony, and ſuffer Death without Benefit of 


Clergy. 6 Geo. c. 23. ſect. 5. 


The wilful and maſicious tearing, ſpoiling, cut- 


f ting, | burning, or defacing the Garments or 
Cloaths of any Perſon, in the Streets or Highways, 
Tranſportation for Seren Years. 6 Ges. c. 23 


0 11.2 


Perſons 
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Perſons found paſſing knowingly with foreign 
Goods, landed from any Ship without due Entry 
and Payment of Duties, in their Cuſtody, from 
any of the Coaſts, or within twenty Miles there- 
of, and ſhall be more than five in Company, or 
ſhall carry offenſive Arms, or wear N nd 
or ſhall foreibly reſiſt any Officers of the Cu | 
or Exciſe in the Seizing of Run Goods, ſhall be 
deemed Runners of foreign Goods; and being 
convicted ſhall be adjudged guilty of Felony, and 
be tranſported for Seven Years; and if ſuch Of- 
fenders ſhall return into Great Britain or Ireland; 
before the Expiration of the Seven Years, they 
{hall have Execution awarded as Perſons attaint= 
ed of Felony; within Clergy, 8 Geo. c. 18. 
. 6. . | 
4 Counterfeiting the Name of any Proprietor, 
Forging, or Procuring to be forged, or wilfully ac- 
ting and afliſting in forging a Letter of Attorney, or 
other-Inſtrument to transfer any Share in the Ca- 
238 of any Corporation eſtabliſned by Ac ai 
arliament, or receiving any Annuity, or Divi- 
dend attending ſuch Share, or falſely perſonating 
any Proprietor for the Purpoſes aforeſaid; without 
Clergy, 8 Geo. c. 22. a #3 
Forging, or knowingly aſſiſting in the Forging 
any Order, or any Aſſignment of ſuch Order, or 
of the Annuities payable thereon, or of any Re- 
ceipt or Diſcharge to the Exchequer for the An- 
nuities due on any ſuch Order, or of any Letter of 
Attorney, or other Authority, or Inſtrument ta 
transfer, &c. any ſuch Order, or to receive the 
Annuities due thereon, or forging or knowingly 
acting in the forging any Name of any of the Pro- 
prietors of any ſuch Order, in or ta any ſuch pre- 
tended 
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44 Ok Sounds and Principles. 
tended Aſſignment, c. or knowingly demand- 
ing or endeavouring to receive any ſuch Annuity, 
by virtue of any ſuch forged Receipt, or falſely per- 
ſonating any Proprietor for the Purpoſes aforeſaid ; 
without Clergy. 9 Ges. c. 12. ſet. 4. 


Appearing in any Foreſt, Chaſe, Park, Ec. or 


in any High- road, open Heath, Common, or 
Down, with offenſive Weapons, and having his 


Face blacked, or otherwiſe diſguiſed, or unlawful- . 


I and wilfully hunting, wounding, killing, or 
ealing any red, or fallow Deer, or unlawfully 
robbing any Warren, c. or ſtealing any Fiſh 
out of a River or Pond, or (whether armed and 
difguiſed or not) breaking down the Head or Mound 
of any Fiſh Pond, whereby the Fiſh ſhal] be loſt 
or deſtroyed, or unlawfully and maliciouſly- kil- 
ling, maiming or wounding any Cattle, or cut- 
ting down, or 'otherwiſe deſtroying any Trees 
planted" in any Avenue, or growing in any Gar- 
den Orchard, or Plantation for Ornament, Shel- 
ter, or Profit, or ſetting Fire to any Houſe, Barn 
or Outhouſe, Hovel, Cock, Mow, or Stack of 
Corn, Straw, Hay or Wood; or maliciouſly 
ſhooting at any Perſon, in any Dwelling-houſe 
or other Place, {ſee Caſe of Eduard Arnold who 

was tried for ſhooting at Lord Onflow, 8 vol. Stat. 
Tri. + Forteſc, Rep. 388.] Or knowingly: ſending 
any Letter without any Name, or ſigned with a 
fictitious Name, demanding Money Veniſon, or 
other valuable Thing, [ſee 30 Geo. 2. c. 24.] or 
forcibly reſcuing any Perſons being in Cuſtody, 
for any of the Offences before-mentioned, or pro- 
curing any Perſon by Gift or Promiſe of Money, 
or other Reward, to join in any ſuch unlawful Act 
or concealing. or ſuccouring ſuch Offenders, when 


by 


11 
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dy Order of Council, Sc. required to ſurrender; 
without Clergy. 9 "Geo. c. 22. made perpetual 
by 31 Geo. 2. c. 42. ſect. 2, No Corruption of 
Blood, Loſs of Dower or F onbchure. See 2 an. 
1247. 

Wilfully obſtructing any Perſon, nine or 
endeavouring to ſerve, or execute any Writ, Wat- 
rant, or legal Proceſs, &c. within the Place, com- 
monly called the Mint, or the pretended Limits 
thereof, or aſſaulting or abuſing any Perſon for 
having fo done, whereby he ſhall receive any Da- 
mage, or bodily burt, or reſcuing, or knowingly 
| harbouring or concealing any Priſoner, taken upon 
- ſuch Proceſs, or preſuming to exereiſe any unlaw- 
ful Juriſdiction, for ſupporting..the pretended Pri- 
vilege within the ſaid. Place; Tranſportation for 
Seven Years. 9 Geo. c. 28. 

Joining or abetting any Riot, or oppoſing the 
Execution of any legal Proceſs, Cc. within the 
Limits aforeſaid, wearing any Vizard, Cc. or 
having his Face or Body diſguiſed, &c. without 
Clergy. Se. 3. 

And aiding or abetting, concealing or harbour- 
ing ſuch diſguiſed Perſon, Tranſportation. 

The ſame Proviſion is made againſt moſt of the 
ſaid Offences, if committed within the Hamlet of 
Mapping, Stepney, or any other Place within the 
- Bills of Mortality, whereof Preſentment ſhall have 
been made by the Grand Jury, at a General or 
L Seſſions, 11 Geo. c. 2. 

Any Owner, Captain, Oc. deſtroying Ships,. to 

orbjudice Under-W riters of Policies of Inſurance, 
* or any other Perſon; without Cleræy: 
11 G, c. 29. fe. 65. 

Acceſſaries before made Principals. ; 
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=. Forging or counterfeiting the Name or Hand 
Pf the Aceomptant General of the Court of Chan- 


cery, the Regiſter Clerk of the Report Office, or 


any of the Caſhiers of the Bank of England, to 
any Certificate, Report, Cc. or any Eaft-India 
Bond or Indorſement thereon, or any Indorſement 
on any South-Sea Bond; without Clergy. 12 Geo. 
*. 32, ſet. 9. | 
Aeceſſaries made Principals. | 
Aſſaulting any Maſter Woolcomber, or Maſter 
"Weaver, or other Perſon concerned in the Wool- 
len Manufacture, whereby he ſhall receive any 
*bodily hurt, for not complying with any ſuch il- 
legal By-laws (as in the Act mentioned), or Wri- 
ting, or ſending any threatning Letter to ſuch 
Perſon for not complying with ſuch illegal By- 
laws, or with any Demands or Pretences of his 
Workmen, or others employed by him in the 
Woollen Manufacture; 'Tranſportation for Seven 
"Years. 12 Geo. c. 34. 8 
M,aliciouſly cutting or deſtroying any Woollen 
Goods in the Loom or on the Rack, or deſtroying 
"any-Rack, on which ſuch Goods are hanged, in 
order to dry, or wilfully breaking any Tools uſed 
in the Making ſuch Woollen Goods, not having 
the Conſent of the Owner ſo to do, or breaking 
or entering by Force into any Houſe or Shop, by 
Night or by Day, for any of the Purpoſes afore- 
"faid 5 without Clergy. Sed. 7. | 
Wilfully and maliciouſly burning, blowing up, 
pulling down, or otherwiſe deſtroying Fulham 
1 Badge, or any Part thereof, or attempting ſo to 
* do, or removing or taking away, (without lawful 
Authoriry) any of the Works, or directing or 
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procuring the ſame to be done 5 without Clergy. 
12 Geo, c. 36. ſedt. 3. 
Perſons being convitted a ſecond: Time, (of the 
Offences in the Act mentioned) or by Day or Night 
wilfully and maliciouſly pulling Lows, or de- 
moliſhing any Lock, Sluice, or Floodgate, erected 
by Parliament, upon any navigable River; Tranf- 
Iota for Seven years. 1 Geo,"2, ft. 2. e. 19. 
ect, 2. | + 
5 The Forging or Counterfeĩting any Deed, Will, 
Bond, Writing obligatory, Bill of Exchange, | 
Promiſfory Note for payment of Money, or any 
Acquittance or Receipt for the Money or Goods 
or knowingly uttefing or publiffiihg às true, an 
forged Deed, c. with Intention to defraud any 
Poa 3 without Cter gy. 2 Geo. 2. c. 25. made 
perpetual by'g Geo. 2. c. 18. See the Caſe of Ame 
Lewis on this Statute in Pf. Cr. Law. 116. 
Acceſſaries before made Pfincipals. Ex 
Perſons convicted of willful and cotrupt Pet- 
Jury, or Subornation of Perjury, r e 
for Seven Vears. 
Eſcaping, breaking Prifon, returving within 
the Term, without Ctergy. 2 Ge. 2. e. 25. 
ect, 2. 
7 Stealing, or taking by Robbery, Exchequer Or- 
ders, Tallies, or other Orders, intitling any Per- 
fon to any Annuity, or ſhare, in any Parlfachent- 
tary Fund, or any Exchequer Bills, Bank Notes, 
South-Sea Bonds, Eaſt-India Bonds, Devidend 
Warrants of the Bank, e u Company, Ba- 
India Company, or ahy other Company, Society or 
Corporation, Bills of Exchange, Navy Bills, or 
Debentutes, Goldſmiths Notes for Payment of Mo- 


ney, or other Bonds or Warrants, Bills, or Promiſ- 
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ſory Notes, for the Payment of any Money, be- 


Intent to ſteal, any Lead, 
Iron Paliſado, or Iron Rail fixed to any Dwelling- 
Houſe or other Building uſed with ſuch Dwel- 
ling-houſe; Tranſportation for Seven Years, Ac- 

. ceſlaries before made Principals. 4 Geo. 2. c. 32. 
Bankrupts not- ſurrendering themſelves to the 
. Commiſſioners within 42 Days after Notice in the 
. London Gazette; (but Lord Chancellor, &c. may 
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ing the Property of any other Perſon, or Corpo- 


ration, is Felony. of the ſame Nature, and in the 
ſame Degree, as if the Money ſecured by ſuch 
Bonds, Cc. and remaining unſatisfied, had been 


ſtolen or taken by Robbery. 2 Geo. 2. c. 25. 


o 
Attainder for any Offence hereby made Felony, 


hall not work any Corruption of Blood, Loſs of 


Dower, or Diſheriſon of Ain. 2 Geo. 2. c. 25. 


ſet. 5. 


Falſly making, forging or counterfeiting (with- 
in Great Britain or Ireland, or any other his Ma- 


2 jeſty's Dominions, or without) any Paſs for any 


Ship whatſoever, commonly called a Mediterra- 
nean Paſs, or counterfeiting the Seal of the Office, 


or of the Hand of the Lord High Admiral of 


Great Britain or Ireland, for the Time being, or 
of any Commiſſioner or Commiſſioners for execu- 


ting the ſaid Office, to any ſuch Paſs, or altering 
or eraſing true and authentick Paſſes iſſued or 


made out as aforeſaid, or uttering or. publiſhing, 
as true, any ſuch falſe, forged, counterfeited, al 


tered, or eraſed Paſs, knowing the ſame to be 


falſe, &c. without Clergy. 4 Geo. 2. c. 18. 
Stealing, ripping, 2 or breaking, with 
ron Bar, Iron Gate, 


enlarge the Time to 50 Days) and ſubmitting to 


r 
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be examined upon Oath (except Quakers whoſe 
Affirmation is ſufficient), and truly diſcovering 
how their Eſtates and Effects are diſpoſed, Cc. 
and all Books and Writings relating thereunto, Cc. 
and alſo delivering up all their Effects, Eſtates, 
Books, Cc. in their Cuſtody, when cxamithed, 
or removing or concealing their Effects to the Va- 
lue of 207. without Clergy. 5 Geo. 2. c. 30. con- 
tinued to Sept. 1771. by 4 Geo. 3. c. 36. 

Offenders againſt this Act are excepted out of 
the general Pardon of 20 Gro. 2. c. 52. 
Willfally and maliciouſly breaking down, cut- 
ting down, plucking up, throwing down, wh 
ing or otherwiſe deſtroying, either by Day or 
Night, any Turnpike Gate, Poſt, Rail, Wall, 
or Fence, belonging to any Turnpike erected to 


prevent Paſſengers from paſſing by without pa 
the Toll, directed to be paid by any Act of bas 


liament ; Tranſportation for Seven Years. 5 Geo. 


2. c. 33. ſect. 2. made perpetual by 27 Goo. 2. 
c. 16. 


Returning before the Expiration of the Term, 
excluded Clergy. 

Maliciouſly eng or cutting down the Bank 
of -any River, or any Sea Bank, whereby any 
Lands ſhall be overflowed, or damaged ; without 


Clergy. 6 Geo. 2. c. 37. fect. 5, made 'perpetual 
by 31 Geo. 2. c. 42. ſeck. 


And by 8:4. 6. made perpetual by Sect. 4. of 
the above perpetual Statute. 
Unlawfully and maliciouſly cutting any Hop- 


binds, growing on Poles, in any Plantation of 
Hops; without Clergy. - 


Unlawfully and maliciouſly aſſaulting with any | 
. offenſive Weapon or WW or by Menaces, 


or 
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or by .any forcible or violent Manner demanding 
any Money, Goods or Chattels of any Perſon, 


with a felonious Intent to commit Robbery on 


ſuch Perſon; Tranſportation for Seyen Years. 7 
„„, HOSES | 

; Offenders breaking Gaol, eſcaping or returning 
before Expiration of the Time, without Clergy. . 
Falſly making, altering, forging, or counterſeit- 
ing any Acceptance of an Bill of Exchange, or 
the Number, or principal Sum of any accountable 
Receipt, for any Note, Bill, or other Security for 
Payment of Money, or any Watrant or Order 
for Payment of Money, or Delivery of Goods, 


with Intention to .def;aud any Perſon whatſoever, - 


or; uttering or publiſhing as true, any falſc, altered, 
' forged ot counterfeited Acceptance of any Bill of, 
| xchange, c. with intention to defraud, know- 
ing the ſame to be falſe, Cc. without Clergy. 

C. 2. c. 22. See the Caſe of Mary Mitchel on 
this Statute in F. Cr. Law. 119. Acceſſaries 
made Principals. | F 

Forging or countefeiting any Entry of the Ac- 
| knowledgment of any Bargainer in ſuch Bargain 
and Sale (as mentioned in this Act, which is for 
the public regiſtring all Deeds, Conveyances, &c. 


in the North Riding in the County of York) or 


any ſuch Memorial, Certificate or Indorſement as 
herein mentioned or directed, incurs the Penaltics 
of 5 Eliz. c. 14. 8 Gee. 2. c. G. ſect. 31. 

— Maliciouſly breaking down or deſtroying any 
Furnpike Gate, Peſt, Rail, Wall, Chain, Bar 
or other Fence, belonging to ſuch Turnpike, 
erected to prevent Paſſengers from paſſing by with- 
. put paying the Toll, or any Houle for the vs 4 
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ſuch Turnpike Gate, or any Lock, Sluice, Flood- 
gate, or other Works on any navigable River, or 
forcibly reſcuing any Perſon, lawfully in Cuſtody 
for ſuch Offence ; without Clergy, 8 Geo..2. c. 
20. made perpetual by 27 Ges. 2. c. 16. 


No Corruption of Blood, Loſs of Dower or 
Forfeiture. 


Wilfully and maliciouſly blowing up, pulling 


down, or deſtroying Vſiminſter Bridge, or any 


Part thereof, or attempting ſo to do, or unlaw- 
fully and without Authority, Sc. removing, or 


taking away, any Works thereto belonging, or di- 
recting, or procuring the ſame to be done, where- 


by the ſaid Bridge, or the Works thereof, may 


be damaged, or the Lives of the Paſſengers endan- 
gered, without Clergy. 9 Geo. 2. c. 29. ſet, 5. 
Enliſting, or entring himſelf, or hiring, or re- 


taining any of his Majeſty's Subjects, with Intent 


to cauſe ſuch Perſon to enliſt, or enter himſelf, or 
procuring any of his Majeſty's Subjects to go be- 


yond Seas, or embark with Intent to be enliſted, - 


to any foreign Prince, &c. as a Soldier, without 
his Majeſty's Leaye or Licence ; without Cler- 
gy. 2 Geo, 2. c. 30. 
Acceſſaries before made Principals. 
Any Perſon who hath been guilty of any of the 
Offences in this Act before-mentiened, for which. 


he is by any Law now in Being, liable to be tranſ- 


ported as a Felon, taking the Benefit of this preſent 


Act for. any of the ſaid Offences, and afterwards 
being guilty of any of the ſaid Offences for which 
he is liable io be tranſported as aforeſaid ; every 
ſuch Perſon (being duly convicted of any of the 
ſaid Offences hereafter to be committed as afore- 
ſaid, and ypon due "ro made that ſuch Perſon 
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52 Ok Gounds and Phyſiiciples, 
had committed any of the ſaid Offences before the 
Making of this Act, and had taken the Benefit 
thereof for his Diſcharge,) without Clergy. 9 
Geo. 2. C. 35 feet. 7. 1 E i N 1 * 
Being aſſembled to aſſiſt in the running, reſcu- 
ing or carrying away prohibited or uncuſtomed 
Goods, Tranſportation for Seyen Years; return- 
ing before the Expiration of ſuch Term, without. 
ergy. 9 Geo. 2. c. 35. ſeck. 10. W 
Forcibly hindering, oppbſing, obſtructing, wound- 
ing, or beating any Officer of the Cuſtoms or Ex- 
ciſe, being on Board any Ship, Boat or Veſſel, 
Within the Limits of any of the Ports of this King- 
dbm, in the Execution of his Office, either in the 
Day or Night, Tranſportation for Seven Vears; 
Returning before the Expiration of the Term, 
Without Clergy. Acceſſaries before made Prin- 
eipals. 9 Geo. 2. c. 25. ſect. 28. | 
Watermen taking more Paſſengers into their 
Boat than 37, and three by the Way, if a Tilt- 
Boat; or more than eight, and two by. the Way, 
if any other Boat; or more than eight in a Ferry- 
Boat on. Sundays, in caſe any Paſſenger be drown- 
ed; Tranſportation. . 10 G. 2. c. 31. ett. . 
- Willfully and maliciouſly ſetting on Fire any 
Mine, Pit, or Delph of Coal or cannel Coal; 
without Clergy. Acceſſaries before made Princi- 
pals, 10 Geo. 2. C. 32. ſed. 6. made perpetual 
by 21 Geo. 2. c. 42. ſert.s. = da je gy 
*Perfons convicted a ſecond Time of Hunting 
and taking away of Deer out of incloſed Foreſts. 
or Chaſes. Se. 7. made perpetual by 31 Geo. 2. 
c. 42. ſet. 5. 92 eee 
Perſons armed, coming into à Foreſt with In- 
ention to ſteal Deer, and beating and wounding 


dil 
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the Keepers; Tranſportation for Seven Vears; 
returning before the Expiration of the Term, 


without Clergy, Ses. 9. made perpetual by 31 


Geo. 2, c. 42. ſectk. 5. | 

_ © Wilfully and maliciouſly pulling, throwing 
down, or otherwiſe deſtroying. any Store-houſe or 
Granary, or other Place where Corn ſhall be then 
kept to be exported, or unlawfully entring any 
ſuch Store-houſe, &c. and taking and carrying 
away any Corn, Flour, Meal, or Grain there- 
from, or throwing abroad or ſpoiling the ſame, or 
any Part thereof, or unlawfully entring on Board 
any Ship, Cc. and wilfully and maliciouſly ta- 
king and carrying away, caſting or throwing out 
therefrom, or otherwiſe ſpoiling or damaging any 
Meal, Flour, Wheat, or Grain therein, intend- 
ed for Exportation; Tranſportation for Seven 
Years. No Corruption of Blood, Loſs of Dower 
or Disheriſon of Heirs z returning, &c. without 


Clergy. 11 C. 2. c 22. ſed. 2. | 
Riotouſly reſcuing Offenders in retailing, ſpiri- 
tuous Liquors, or afuuling Informers, 'Tranipor- 
tation for Seven Years, 11 Geo. 2. c. 26. ſet. 2. 


Feloniouſly driving away, or in any other Man- 


ner feloniouſly ſtealing one, or more Sheep, or other 


Cattle of any other Perſon whatſoever, with a fe- 
lonious Intent to ſteal the whole Carcaſe or Car- 
caſſes, or any Part thereof, or any Part of the Car- 


caſe or Carcaſes of any one or more Sheep, or 


other Cattle ſo killed, Acceſſaries before made 


Principals; without Clergy. 14 C. 2. c. 6. 
Officer or Servant of the Bank of England, en- 
truſted with any Note, Bill, Dividend Warrant, 
Dong Deed, or -any Security, Money or other 
Effects belonging to the ſaid Bank, or having any 
D 3 Bill. 
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Bill, &c. of any other Perfon lodged with the faid 
Bank, or with him as an Officer or Servant to 
the ſaid Bank, ſecretthg, embezzleing, or running 
away with any ſuch Note, Cc without Clergy, 
150.2. 13. . 12. PAS | 
Perſons ſufpected of ſtealing any Cloth or Wol- 


len. Goods remaining upon the Rack or Ten- 
ters, or any Wollen Yarn, or Wool left out to 
dry ; the third Offence Tranſportation for Seven 
Years. Returning before the Expiration of the 


Term, without Clergy. 15 Geo. 2. c. 27. 
Uttering or tendring in Payment any falſe or 

counterfeit Money, knowing the ſame to be falfe 

and counterfeit, third Conviction ; without Cler- 


Ey. 15G. 2. c. 27. ſe. 2. 


Uttering or tendering in Payment the ſame Day, 
or within ten Days, any more, or other falſe or 


counterſeit Money, knowing the fame to be falſe 
or counterfeit; or at the Time of uttering, or 


tendring, having about him one or more Piece or 


Pieces of counterfeit Money, beſides what was ſo 


u'tered or tendered, afterwards again uttering or 
tendring in Payment any falſe or counterfeit Mo- 
ney, knowing the ſame to be falſe, ſecond Of- 
fence ; without Clergy. 15 Geo. 2. c. 28. ſect. 3. 
Blood is not to be corrupted. Se. 4. 

Felons ordered for Tranſportation, or agreeing 
to tranſport themſelves, returning before the Ex- 
pifation of the Term; without Clergy, 16 Ges. 
2. c. 15. | 

1 of them intitled to 20 J. Reward 
on Conviction. Sect. 3. 


Aiding 


til 
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Aiding or aſſiſting any Priſoner to attempt his 


Eſcape (though no Eſcape be actually made), if at- 


tainted or convicted of Treaſon or any Felony (ex- 
cept Petty Larceny), or committed for Treaſon or 
any Felony, except, &c. 16 Goo. 2. c. 32. 
Conveying or cauſing to be conveyed into any 
(Gaol or Priſon, any Vizor, or other Diſguiſe, or 
any Inſtrument or Arms proper to facilitate the 
-Eſcape of Priſoners ; and the ſame ſhall deliver-or 
cauſe to be delivered to any Priſoner in any ſuch 
Gaol, or to any other Perfon there, for the Uſe of 
fuch Priſoner, without the Conſent or Privity 6f 
the Keeper, or Underkeeper of any ſuch Gaol. or 
Priſon; and every ſuch Perſon although no Eſ- 
cape, or attempt to eſcape be actually made, ſhall 
be deemed to have delivered ſuch Vizor or other 
Diſguiſe, Inſtrument or Arms, with an Intent to 
aid and affiſt ſuch Priſoners to eſcape or attempt to 
eſcape, if the Priſoner was attainted or convicted of 
Treaſon or any Felony, except Petty Larceny, ex- 


preſſed in the Warrant of Commitment or Detai- 


ner; Tranſportation for Seven Years.” Returning 
before the Expiration of the Term, without Cler- 
gy. 16 Geo. 2. c. 31. ſet. 2 444 
Aiding or aſſrſting any Priſoner to attempt to 
make his Eſcape from the Cuſtody of any Conſtable, 
Headborough, Tithingman, or other Officer, or 
Perſon who ſhall then have the lawful Charge of 
ſuch Priſoner, in order to carry him to Gaol, by 
Virtue of a Warrant of Commitment for Trea- 
ſon or any Felony, (except Petty Larceny, 'expreſ- 
ſed in ſuch Warrant) or aiding or aſſiſting any Fe- 
lon to attempt to make any Eſcape on Board an 
Boat, Ship or Veſſel, carrying Felons for rant. 
portation, or from the Contractor for the Tranſ- 
portation of ſuch Felons, his Aſſigng or Agents, 


+ or 
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or any other Perſon to whem ſuch Felon- all 


have been lawfully delivered, in order for Tran- - 


ſpertation, T ranſportation * Seven Vears; Re- 
turning before the Expiration of the Term, with- 
out Clergy. 16G. 2. c. 31. ſed. 3. 

Any incorrigable Rogue, breaking out or eſca- 
ping from the Houſe of CorreCtion, before the 
Expitation of the Time for which he or ſhe has 
been committed by the Juſtices of Peace at the Ge- 
netal or Quarter Seſſions, ſhall be deemed guilty 
of Felony, and being convicted, ſhall be Tranſ- 
ported for any Time not exceeding Seven Years, 
27 Geo, 2. c. F. [tth. g. 

Feloniouſly ſtealing by Day or Night, any Li- 
nen, Fuſtian, Callico, Cotton Cloth, or Gloch 
worked, woven or made of any Cotton, or Li- 
nen Varn mixed, or any Thread, Linnen or Cot- 
ton Varn, Linnen or Cotton Tape, Incle, Fillet- 
ivg, Laces, or any other Linen, Fuſtian, or Cot- 
ton Goods, or Wares whatſoever, laid, placed, or 
expoſed to be printed, whitened, howked, bleach- 
ed or dried, in any whitening or bleaching Croft, 
Lands, F Klee, or Grounds, Bowking-houſe, or 
Drying-houſe, Printing-houſe, or other Building, 
re or Place, made uſe of by any Callico 
Printer, Whicſter, Grofter, 13 or 19 
for printing, whitening, bowking, bleaching, or 
drying of the ſame to the Value of Ten Sullligs is 


without Clergy ; Acceſlaries before made Princi- 


pals. 18 Geo. 2. c. 27. 
The Court may order ſuch Offenders to be 


tranſported for Fourteen Years. Breaking the 
Gaol, or returning before the Expiration of the 
Term; without Clergy Set. 2. 

Armed Perſons to the Number of three, afſem- 


bled to aſſiſt in the illegal Exparting, or * 


if 


* 
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of Goods, c. or appearing in Diſguife with fucks 
Goods, or reſiſting, c. Officers in the Executions 
of their Duty; within Clergy, 19G. 2. c. 34: 
See the Cafe of John Harvey on this Statute, in 
Foft. Cr. Law 51. 4 Bac. Abr. 567. gy 

Wilfully and malicioufly burning, blowing up- 
pulling down, or otherwiſe deftroying Walton 
Bridge, or any Part thereof, or attempting ſo to- 
do, or wilfully, Cc. removing or taking away 
any Works thereof, or directing, or procuring: 
the ſame to be done; within Clergy. 20 Geo. 2. 
7. 22. Jef. 3. | 

Any Perſon to whom his Majeſty has, or ſhall 
hereafter grant his moſt gracious Pardon for the 
Treaſons in this Act mentioned, on Condition of 
their being tranſported, without the Licence of 
his Majeſty, his Heirs or Succeſſors, under his 

Privy Sea], or Sign Manual, or ſome other lawful 
Cauſe, returning or being at large, in any part of 
Great Britain or Treland, or voluntarily going into, 
er continuing in any. Patt of the Dominions of 
the French King, or King of Spain; without Cler- 
ay. 20 Geo. 2. c. 46. 

Knowingly aiding or aſſiſting any ſuch Perſons 
fo pardoned, or to be pardoned: on Condition, of: 
Tranſportation as aforeſaid, in his unlawful Re- 
turning, &c. into Great Britain or Ireland, or go- 
ing into, Sc. without ſuch Licence, or other Jaw=-- 
ful Cauſe; without Clergy. 20 Geo. 2. c. 46. 
fed, 2. | 
# Any of his Majeſty's Subjects, his Heirs or Suc- 
ceſſors, (except ſuch as are licenſed) within this 
Realm, or without, knowingly holding, enter-- 
taining or keeping any. Intelligence or Correſpon- 
dence in Perſon, or by Letters, Meſſages, or other- 


D 5. wiſe,, 


l 


wiſe, with any of the ſaid Perſons who ſhall have 


gone into, or continued in any of the Dominions 
of the French King, or the King of Spain, or 
any Perſon or Perſons employed by him or them, 


knowing ſuch Perſons to be ſo employed; with- 


out Clergy. 20 G. 2. c. 46. ſe. 3. 


3 Wilfully and .maliciouſly blowing up, pulling 
down, or otherwiſe deſtroying Hampton Court 


Bridge, or any Part thereof, or attempting. ſo to 
do, or directing or procuring the ſame to be done; 
within Clergy. 23 Geo. 2. c. 37. Sec. 12. 

Any Officer or Servant of the South Sea Com- 


pany intruſted with any Note, Bill, Dividend 


arrant, Bond, Deed, or any Security Money, 


or other Effects belonging to the ſaid Company, 
or having any Bill, &c. of any other Perſon de- 


poſited with the ſaid Company, or with him as an 


Officer or Servant of the ſaid Company, ſecret- 


ting, embezzleing, or running away with any ſuch 
Note, Bill, &c. or any Part of them ; without 
Clergy. 24 Geo. 2. c. 11. ſett. 3. 


Wilfully and maliciouſly blowing up, pulling 
. down, or otherwiſe deſtroying Ribble Bridge, or 


any Part thereof, or attempting ſo to do, or di- 
recting, or procuring the ſame to be done, withj 
Clergy. 24 Geo. 2. c. 36. ſet. 34. 2 


Reſcuing Offenders againſt the Acts for reſtrain- 
ing the retailing Spirituous'Liquors ; Tranſporta- 
tion for Seyen Years. 24 C. 2. c. 40. ſet. 28. 


Perſons convicted of Theft of 40s. Value on 
Board any Veſſel, or on any Wharf; without 


. Clergy. Acceſſaries before made Principals, 24 
Geo. c. 45. See the Caſe of George Grimes on this 
Statute, in Fef, Cr, Law 79. in Notes. 


The 
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Te entring any Mines of Black Led, with an 
Intent to ſteal the ſame 5 Commitment to Goal 
for a Year, and publick whipping, or Tranſpor- 
tation ſor Seven Years, Returning within the: 
Term; without Clergy. 25 Geo. 2. c. 10. | 

Setting at Liberty by Force, or reſcuing, or at- 
tempting to reſcue, or ſet at Libeity, any Perſon 
out of Priſon, who ſhall be committed for, or 
found guilty of Murder, or going to Execution, 
or during Execution; without Clergy, 25 Ges. 
2. e. 37: ſect. 9. | . 

By Force reſcuing, or Dr. to reſcue the 
Body of ſuch Offender out of the Cuſtody of the 
Sheriff, or his Officers, after the above Execution 
kad, or from the Company of Surgeons, or their 
Officers or Servants, or from the Houſe of any 
Surgeon where the ſame ſhall have been depoſited 
in purſuance of this At; Tranſportation for 
Seven Years. Returning before the Expiration of 
the Term; without Clergy. 25 Geo. 2. c. 37. 

ect. 10. | Ts 
1 Not performing Orders, &c. touching Quaren- 
tine in Time of the Plague. excluded Clergy.. 

See 26 Geo. 2. c. 6. [. 2, 3, 8, 10, 17, 18. 
Plundering, ſtealing, taking away, or deſtroy- 
ing any Goods, Merchandize, or other Effects, 
from or belonging to any Ship or Veſſel of his Ma- 
jeſty's Subjects, or others, which ſhall be in Di- 
ſtreſs, or which ſhall be wrecked, loſt, ſtranded, 
or caſt on Shore, in any Part of his Majeſty's Do- 
minions, (whether any living Creature be on Board: 
ſuch Veſſel or not) or any. of the Furniture, 
Tackle, Apparel, Proviſion, or Part of Ship or. 
Veſſel, or beating, wounding, with Intent to kill 
or deſtroy, or otherwiſe wilfully obſtructing the 
ä Eſcape 
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Eſeape of any Perſon endeavouring to ſave his Life 
from ſuch Ship or Veſſel, or the Wreek thereof, 
or putting out any falſe Lights, with Intention to 
bring any Ship or Veſſel into Danger; without 
Clergy. 26 Geo. 2. c. 19. | 
Solemnizing Matrimony in any other Place than 
a Church, or publick Chapel, where Banns of Mar- 
riage have been uſually publiſhed, unlefs by ſpecial 
Licence from the Archbiſhop of Canterbury, or with- 
out Publication of Banns, unleſs Licence of Mar- 
riage be firſt obtained from ſome Perſon having 
Authority to grant the fame ; Tranſportation for 
Seven Years, 26 Geo. 2. c. 33. ſets. 8. 
Knowingly and willingly inſerting, or caufing 
to be inſerted, in the Regiſter Book of ſuch Pa- 
riſh or Chapelry, as mentioned in this Act, any 
falſe Entry of any Matter or Thing relating to 
any Marriage, or falſely making, altering, forg- 
ing, or counterfeiting, or cauſing or procuring 
to be falſely made, &c. or acting or affifting in 


falſely making, &c. any ſach Entry in ſuch Re- 


giſter, or cauſing or procuring to be falſely made, 
&c. or aſſiſting in falſely making, c. any ſuch 
Licence of Marriage as aforeſaid, or uttering or 
publiſhing as true, any fuch falſe, altered, forged, 
or counterfeited Regiſter as aforefaid, or a Copy 
thereof, or any ſuch falſe, &c. Licence of Mar- 
riage, knowing ſuch Regiſter or Licence of Mar- 
riage to be falſe, &c. or wilfully deftroying, or 
eauſing or procuring to be deſtroyed, any Regiſter 
Book of Marriages, or any Part of ſuch Regiſter 
Book, with Intent to avoid any Marriage, or to 
ſubje& any Perſon to any of the Penalties of this 
AQ; without Clergy, 26 C. 2. c. 33. / 16. 


Know- 


i 
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Knowingly ſending any Letters without any 
Name ſubſcribed thereto, or figned with a fictiti- 
ous Name, threatening to kill or murder any Per- 
ſon, or to burn their Houſes, Outhoufes, e. 


though no Money, Venifon or other valluable 


Thing be demanded thereby; or reſcuing Perſons 
in Cuſtody for ſuch Offences ; without Clergy, 
27 Geo. 3. c. 15. Cre off 


Malicioufly cutting, breaking down, burning, 


demoliſhing, or deſtroying any Bank, Mill, En- 


gine, Floodgate or Sluice, for Draining Lands; 


without Clergy. 27 Geo. 2. c. 19. fert. 49. 

A Priſoner or any Perſon taking the Benefit of 
this Act, for Swearing or purjuring himſelf in any 
of the Matters thereof; without Clergy. 28 Ge, 
2. c. 13. ſeft. 17. | 


A Priſoner neglecting or refufing to deliver in 


and ſubſcribe ſuch Schedule (mentioned in the 
Act) within Forty Days; without Clergy. 
Sect. 29. | 


Wilfully and maliciouſly blowing up, pulling 


down or otherwiſe deſtroying Sandwich Bridge, 
or any principal Part thereof, or attempting ſo to 
do, or directing or procuring the fame to be done 
within Clergy. 28 Geo. 2. c. 55. feet. 16. 4 

If any Subject of the Crown of Great Britain 
except any Military Commiſſion, or otherwiſe en- 
ter into the Military Service of the French King 
as à commiſſioned or non- commiſſioned Officer, 
without Leave of his Majeſty under the Sign Ma- 
nuat, every Perfon fo offending being convicted 
ſhall be adjudged guilty of Felony, and ſhall ſuf- 
fer Death as in Cafes of Felony ; without Clergy. 
29. Geo. 2. c. 17. ſed. r. » 
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If any commiſſioned or non-commiſſioned Of- 
ficers or Private Soldi rs, Subjects of the Crown 
of Great Britain, now in the Service of the French 
King, continue in ſuch Service after the 29th of 
September 1757, without Leave from his Majefty 
under the Sign Manual ; all Perſons ſo offending 
being convicted, ſhall be adjudged guilty of Felony, 

and ſhall ſuffer Death without Clergy. Se. 3. 
If any Subject of the Crown of Great Britain 
. hath engaged, contracted or agreed, or ſhall en- 
4 gage, &c. within Great Britain or Ireland, to go 
beyond the Seas, or embark with an Intent and in 
Order to enliſt and enter himſelf to ſerve as a Sol- 
dier in any foreign Service, though no enliſting 
Money be paid to or received by him; or if any Per- 
ſon hired, retained, engaged or procured, or ſhall 
hire, &c; any Subject of his Majeſty, tho' no 
inliſting Money hath been or ſhall be paid to or 
received by bim, to agree to go beyond the-Seas, 
or embark with an Intent and in order.to be en- 
liſted to ſerye any foreing Prince, State or Poten- 
tate as a Soldier, without leave of his Majeſty. 
firſt obtained; every Perſon ſo offending being con- 
victed ſhall be adjudged guilty of Felony; without 
Clergy. Sect. 4. MES 

Wilfully deſtroying any of the Engines to be erec- 
ted by this Act which is for draining Bedford Level; 
within Clergy. 29 Geo. 2. c. 22. ſect. 22. Bip 
Buying or Receiving Lead, Iron, Copper, 
Braſs, Bell-Metal or Solder, knowing it to be 
ſtolen, or unlawfully come by, &c. Tranſporta- 


of "> ad its a4 4. 4. w_— vc... 
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tion for fourteen Years. 29 Geo. 2. c. 30. * 

Wilfully and maliciouſly blowing up, pulling 0 
down, or deſtroying ye Bridge or any Part there- 

of, or attempting ſo to do, or directing, or pro- 7 


Curing. 
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curing the ſame to be done; within Clergy. *h 
Geo. 3. c. 73. ſect. 5. 

Wilfully and Maliciouſiy blowing up, Wc. 
Black Fryars Bridge, or without Authority re- 
moving or taking away any Works thereof, or di- 
recting, or procuring the ſame to be done; with- 
in Clergy. 29 Cee 2. c. $6. ſect. 6, 
Forging or Counterfeiting any Tschenper Bill, 
or any Indorſement or Writing thereupon ox there- 
in; or tender in Payment any ſuch forged or 
counterfeit Bill, or any Exchequer Bill with ſuch 
_ counterfeit Indorſement, Sc. or ſhall demand to 
have ſuch counterfeit Bill, or any ſuch Exchequer 
Bill, with ſuch aouncelols Indorſement, &c. ex- 
changed for ready Money, by any Perſon, or Bo- 
dy politick or corporate who ſhall be obliged to.ex- - 
change the ſame, knowing the Bill ſo tendred-in 
Payment, or demanded to be exchanged, or the 
Indorſement, Cc. to be forged, c. with Intent 
to defraud his Majeſty, his Heirs or ſucceſſors, or 
any other Perſon or Body corporate whatſoever z 
without Clergy. 30 Geo. 2. c. 3. fect. 156. ©... 

The like as to Jeremy Ferry 8 — Clergy. 
30 Geo. 2. c. 59. ſect. 

The like as to Old Brent nd Bridge; within 
Clergy. 30 Geo. 2. c. 63. ſect: 19. 

Perſonating an Officer, or Seaman ſuppoſed to 
have Wages due to him, or his Executors, Rela- 
tion, or Creditor, or. forging letters of Attor- 
ney, Tickets, Certificates, or Wills, or making 
à falſe Oath to obtain, the Probate of any Will, 
or Order to receive the Wages, &c. of ſuch Per- 
ſon ; without Clergy. 31 Geo. 2. c. 10: ſect. 24. 

Unlawfully, wiltully, and malicioufly ſetting 
Fire to, burning, blowing up, pulling down,” or 
| deſtroy- 
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defroying London Bridge, or any Part thereof, or 
any Works or Buildings belonging thereto; with- 
out Clergy. Acceſſaries before made Principals. 
31 Geo: 2. e. 20. fect. 6. 8 0 
Any Officer of the Poſt- Office ſecreting or em- 
bezzleing any Letter with any Bank Bill or Note, 
&c. therein, or taking out any ſuch Note or Bill; 
Robbing the Mail, altho' ſuch Robbery ſhall not 
appear or be proved to be a taking from the Perſon, 
or upon the King's Highway, or to be a Robbery 
committed in any Dwelling-houfe, or any Coach- 
Houſe, Stable, Barn or any Outhouſe belonging 


to a Dwelling-houſe, and although it ſhall not ap- 


pear that any Perſon was put in Fear; Officer, 
Der imbezzleingor miſapplying the Poſtage Money 
received by him, or deſtroying any Letter or Pac= 
ket, or advancing the Rates, and not accounting. 
for the ſame ; within Clergy. 5 Geo. 3. c. 25. 
Caſting, forging, or counterfeiting any Mark. 
or Stamp uſed, or to be uſed, for making Gold 
or Silver Plate in Purſuance of 12 Geo. 2. c. 26. 
or any Act or Acts of Parliament now in Force, 
by the Company of Goldſmiths in Lenden, or by 
the Wardens, or Eſſayer, or Effayers at York, Exe- 


er, Briftal, Cheſter, Or Newcaſtle upon Tyne, or 


dy any Maker or Worker of Gold or Silver Plate, 
or any or either of them; or caſting, forging, or 
counterfeiting, or caufing or procuring to be caſt, 
c. any Mark, Stamp, or Impreſſion, in Imita- 


tion of, or to reſemble any Mark, c. made or to- 
be made, with any Mark or Stamp ufed, or to be 
uſed as aforeſaid, by the faid Company of Gold- 


faiths, Cc. or Marking or Stamping, or cauf- 
ing or procuring te be marked, or ſtamped, any 


wrought. 
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wrought Plate of Gold or Silver, or any Wares of 
Braſs, or other baſe Metal, filvered or gilt over, 
and reſembling Plate of Gold or Silver, with any 


Mark or Stamp which hath been or ſhalt be forged. 


or counterfeited, in Imitation of or to reſemble 
any Mark or Stamp uſed or to be uſed as afore- 
ſaid, by the ſaid Company of Goldſmiths, &c. or 
tranſpofing, removing, or cauſing or procuring to 
be tranſpoſed or removed from one Piece of 
wrought Plate to another, or to any Veſſel of ſuch 
baſe Metal as aforeſaid, any Mark, Sc. made or 
to be made by, or with any Mark, uſed, or to be 
uſed as aforeſaid, by the ſaid Company of Gold- 
ſmiths, Sc. Or ſelling, exchanging, expoſing to 
Sale, or exporting out of the Kingdom, any 
wrought Plate of Gold or Silver, or any Veſſel of 


ſuch baſe Metal as aforeſaid, with any ſuch forged 


or counterfeit Mark, &c. thereon, or any Mark, 
Sc. which hath been, or ſhall be tranſpoſed, or 
removed from any other Piece of Plate, knowi 
ſuch Mark, Cc. to be forged, counterfeited, 
tranſpoſed, or removed as aforeſaid, or wilfully, 
and knowingly having, or being poſſeſſed of any 


Mark or Stamp, which hath been or ſhalb be forg- 


ed or counterfeited in Imitation of, to reſemble 
any Mark or Stamp uſed or to be uſed as aforeſaid 
by the ſaid Company of Goldſmiths, &c. within 
Clergy. 31 Geo. 2. c. 32. fect. 15. | 
Burning, blowing up, pulling down or other- 
' wiſe deſtroying Trent Bridge; within Clergy, 31 
Geo. 2. c. 59. | 
Making, forging, or counterfeiting, or cauſing, 
Dec. to be made, Cc. the Mark or Hand of the 
Receiver of Poſt Fines, whereby ke or any other 
Perſon 
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Perſon may be defrauded, or ſuffer any Loſs there- 
by; without Clergy. 32 Geo. 2. c. 14. fect. 9. 
Wilfully or maliciouſly ſetting Fire to, burning 
or otherwiſe deftroying any Engines to be erected 
by Virtue of this Act, which is for the preſerving 
-Fen Lands, &c. 'Franſportation for Seven Years, 
33 Geo..2. c. 32. ſect. 27, 4 G. 3. c. 12. , 5. 
Perſonating or falſely aſſuming the Name or 
Character of, or procuring any other to perſonate 
or falfly to aſſume the Name or Character of any 
Perſon intitled, or ſuppoſed to be intitled, as an 
Out- penſioner, to any Out · penſion or Allowance of 
Money from the Commiſſioners or Governors of 
Ereentuich Hoſpital, in order to receive the Money 
due, or ſuppoſed to be due on ſuch Out- penſion; 
without Benefit of Clergy. 3 Geo. 3. c. 16. 
ſect. 6. þ fo b - 
Counterſeiting the Hand-writing of any Per- 
ſon in the Superſcription of any Letter or. Packet 
to avoid the Poſtage ; Franſportation for Seven 
Years. 4 Geo. 3. c. 24. fect. 8. 5 G. 3. c. 25. 
ect. 22, 23, 24. | | 
Breaking into any Houſe or Shop by Day or by 
Night, or entering by Force ints any Houſe or Shop 
with Intent to cut or deſtroy any Velver, wrought 
Silk, or Silk mixed with any other Materials, or 
other Silk Manufacture in the Loom or any Wary 
or Shute Tools, Takle or Utenſils, or wilfully or 
maliciouſly cutting or deſtroying any Velvet, c. 
Shute Tools, Cc. prepared or emploved in or for 
the making thereof, or wilfully, &c. breaking 
Oc. any Tools, Cc. uſed in or for the weaving 
-or making any ſuch Velvet, &c. or other Silk 
Goods, Ec. not having the Conſent of the Owner; 
without Benefit of Clergy, 6 Geo, 3. c. F 7 
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Lopping, topping, cutting down, breaking, 
throwing down, barking, burning, or otherwife 
ſpoiling or deſtroying, or carrying away, in the 
Night-Time, any Oak, Beach, Ach, Elm, Fir, 
Cheſnut, or Aſp, Timber, Tree, or other Trees 
ſtanding for Timber, or likely to become Tim- 
ber, without, the Conſent of the Owner firſt had; 
or in t'e Night-time plucking up, digging up, 
breaking, ſpoiling or deſtroying, or carrying away, 
any Root, Shrub, or Plant, Roots, Shrubs, or 
Plants, of the Value of Five Shillings, and which 
ſhall be growing, ſtanding, or being in the Gar- 
den Ground, Nurſery Ground, or other incloſed 
Ground; Tranſportation for Seven Years. AC- 
ceſſaries made Principals. 6 Geo. 3. c. 36. 
Wilfully cuttiag or breaking down, - barking, 
burning, plucking up, lopping, FOPPInE» crop- 
ping, or otherwiſe defacing, damaging, ſpoiling 
or deſtroying or carrying away Oak, Beech, Chet. 
nut, Walnut, Afh, Elm, Cedar, Fir, Aſp, 
Lime, Sycamore, Birch Trees, or any Timber 
Trees, or Trees likely to become Timber, or any 
Part thereof; or the Logk or Tops thereof, with= 
out the Conſent of the Owners firſt obtained, or 
in any Foreſt or Chaſe, without Conſent of the 
Surveyor, or his Deputy: Tranſportation & for 
Seven Years. 6 Geo. 3. c. 48. ſect. 1. 2. 


—— — 
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„The AR ſays, if the Party ſhall be convicted a 
third Time of the like Offence in lile Manner 8s of the 


ſecond; the Manner preſcribed by the Act is Upon 


the Oath of one or more credi ble Witneſs or Witneſſes, 


A Fe- 


4 
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A Felon refufing to put himſelf upon his Trial, 
and to plead, ſhall undergo the Penance of Peine 

fort & dure, and be preſſed to Death; but if he 
ſtand mute by the Act of God, it Gall be inquired, 
of, 1 Ws 


of Acceſſaries to Felony. - 


An Aecifery is where a Perſon'i is ties of Wend 
felonious Offence, but not principally concerned, 
though he is a partaker in the Crime, 8 
An Acceſlary before the Fact, is he that adviſes, 
commands or procures another to command Felony, 
and i is abſent when done; E if he be preſent, he 
Js a Principal. 

© The Acceſſary after the Fact, is one who re- 
ceives, aſſiſts or comforts a Man whom he knows 

to have committed Felony or Murder. Halt's 
P. C. 218. 1 
Ik one commands another to beat a Perſon, and 
he beats him ſo that he dies, the Perfon command- 
ing ſhall be 4 to the Murder: And in Calp 


n 
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Before any one or more Juſtice or Juſtices of the ruck 

t.“ Now I fhoold be glad to know, whether the 
Party can be convicted in any other Manter than 'that 

Directed by the Act; if not, whether one or more Juſ- 

tices having convicted an Offender a third Time, hath 

or have Authority te tranſport ſuch Offender, or can be 

deemed the Court directed by the Act to «tranſport in 
| e t 
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bim with a, Sword, A. is Acceſſary, becauſe the 
Killing was the Subſtance; '* 

But here in this Caſe, if B. by Miſtake kill D. 
it is Murder in B. but A. is not acceſſary 'thereto, 

And where a Perſon commands another that he 
ſteal a Black Horſe, and he ſteals a White one, c. 
or if the Command be revoked, the Commander 
ſhall not be Acceffary. 

One that is preſent and aiding to the Stabbi 
another, | Is but? an Acceſſaty within the Act 1 Fe. 
4. Ds; >, 

1. And there cannot be an Acceffary: before the 
Fact in Manſlaughter, by Reaſon it is done of # 
ſudden, and not premeditated, 

A Woman that receives or aſſiſts Fe Hufband, 
is not Acceſſary; but a Huſband receiving his 
Wife, makes him an Acceffary to her Offence: 
A Brother receiving his Brother may be Acceflary ; 
ſo a Servant relieving his Maſter, &c. 

The furniſhing others with Weapons ; finding 
2 Felon a Horſe for his Journey, or relievipg him 
with Money, or Victuals, knowing him to” be a 
F clon, will make Perſons Acceſfary, 

If the Owner of Things ſtolen, after Gompliine 
to a Juſtice, take his Goods, and conſent to the 
Eſcape of the Felon, or cbwpousd the Offenre, 
it is faid he may be acceſſary after the Fact: 5 

. Though it is otherwiſe: if done before ſuch 
Complaint made. 

Acceſſaries before the Fact in Petit Treaſvii 
Murder, Robbery on the Highway, Burglary; 
&c. ſhall not have their Clergy 495. 57 


<4 1. | 
\ Receiving 
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A. commands B. to kill C. with a Gun, who kills 
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Receiving an Acceſſary to a Felony, makes one 
Acceſſary of an Acceſſary. Hale's Sum. 219. 


6. The Crime of Robbery on- the. Pighway, 
is a felonious and violent taking away of Money or 


Goods fram the Perſon of another, on the High- 


way, thereby putting him in Fear. 


tis Felony. without Benefit of Clergy, though 
the Sum or Value taken be under Twelve-pence, 
or but a ſingle Penny; but by the Common Law 


ſomething muſt be taken. 


And if any Thing 1s bel from another” 8 Per- 


ſon, without putting in Fear, which diſtinguiſhes 
this Crime, it is properly no Robbery, but F elony, 
wherein Clergy is allowed. 3 1-fl. c. 16. 
There is both a Taking in Deed, being the very, 
AR, and in Law; as where a Robber compels a 
Man for fear of Death, to ſwear he will bring him 


a Sum of Money which he delivers to the other; 


this is a Taking and Robbery. _. 

If a Robber bids a Perſon on the Highway deli- 
ver his Money, though it be either with or with- 
out Weapon drawn, and the Perſon gives it him, 
it is a felonious Taking to make this Crime. | 

And where one with a Piſtol in his Hand, de- 
mands Money of another, if afterwards he prays 
Alms, and the ſame be given accordingly, it is a 
Robbery ; being accompanied with Circumftances 
of Terror, that cauſe the Perſon to part with his 
Money. Haw. P. C. 96. 

A Man purſued by a Hie ghwayman, endeavours 
to make his. Eſcape, but lets fall his Purſe, 8c. 
which the Robber takes up, this is Taking from. 
his Perſon, 

"Tis the ſame, though i in ſtriving be lets the Bag 
or Purſe fall again, and leaves it there; or if find- 

ing 
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ing little therein, he delivers it with all the Money 
again to the Party; becauſe the Offender had the 
Thing in his Poſſeſſion, and dein g is not 
required. + Hale's Sum. 72. 

To take Goods from a Servant, in Sight of his 
Maſter, is adjudged a Robbery of the Maſter ; and 
taking away a Perſon's Horſe ſtanding by bim, or 
of any Thing belonging to him, in his Feine 
and againſt his Will, is Robbery. 

For the taking a Thing i in the Preſence, is in 
Law a Taking from the Perſon. 

But if one leaves his Horſe tied to a Gate, and 
ſteps aſide ; or if a Carrier follows his Horſes at 
a Diſtance, and they are taken away, this is not 
ſuch a Taking to be Robbery. | | 

All that come in Company to rob, being in the 
fame Highway, are Principals, although one only 
actually do it; and though he rides away from 
the Reſt of the Gang, and commits the nota - 
without their Knowledge. 

Every one ſhall be eſteemed to take the Money, 
becauſe they Tame together with an Intent to rob 
ſome Perſon, and to aſſiſt each other. 

There is a Reward given by Statute of 40 J. for 
apprehending and proſecuting a Robber on the 
Highway, ſo as the Party convict him, to be re- 
ceived of the Sheriff of the County, on producing 
a Certificate of the Judge of his Conviction; with. 
the Offender's Horſe, Furniture, Cc. 

Alſo if an Offender out of Priſon, having com- 
mitted a Robbery, will diſcover two or more of 
his Accomplices, he ſhall be intitled to a Pardon. 
485 Vl. AM. c. 8. | 


Th 
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The Hundred wherein Robberies are commit 


ted, ate liable to anſwer the Money, when done 
on the Highway, and in the Day- time of any 


Day, except Sunday, in caſe. the Robbers are not 


taken in Forty Days. 


But Notice is to be immediately given of a 
Robbery ta ſome of the Inhabitants near the Place, 


that the Conſtables may make Hue and Cry and 
Purſuit with Horſemen and Footmen after the 
Robber. 27 Elix. 

This Purſuit is to be I. from Pariſh to Pariſh, 
uatil the Offender is apprehended, or at leaſt thus 
purſued to the Sea- ſide; and the Conſtables and 
others may ſearch all ſuſpected Houſes and Places, 


and arreſt Perſons as they find ſuſpicious, and carry 


them before a Juſtice, &c. 

If any of the Robbers are apprebended within 
the Forty Days limited, the Hundred is diſcharg- 
ed; if not, the Perſon: robbed is to make Oath 
before ſome Juſtice of Peace of the County of the 
Time and Place of the Robbery, and of what he 
was: robbed, and that he knew none of the Robbers. 

After this, in twenty Days, he may bring his 
Writ: or Action againſt the Hundred, but the Pro- 


ceſs is to be ſerved on the High Conſtable, who 


ſhall appear thereto, and defend the Action, 

Notice muſt be inſerted in the Gazette, deſcri- 
bing the Robber, and Circumſtanoes of the Robbery, 

And in Caſe. a. Receiver General of Taxes be 
robbed, there muſt be three in Company to make 
Oath of ſuch Robbery, to maintain an Action 

inſt the Hundred. 8 Geo. 2. c. 16. 22 Geo. 2. 
c. 24. Stra. 406. Com. Rep. 345. 2 Stra. 1170, 
424 

24 The Crime of Burglarp, is where a Per- 
fon in the Night-time, breaks and enters into the 

Manſion- 


7 


tion be executed or not, * 


Hut, 20, 33. H. P. C. 55 H. H. P. G. 562. 


* 
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Manſion-houſe of another, to the Intent to com- 
mit Felony within the ſame. | 1 
And it is Burglary whether the felonious Inten- 


The like Offence committed by Day, is called 


 Houſe-breaking, to diſtinguiſh it from Burglary. _ 


Burglary may be committed in a Manſion-houſe, 
though all Perſons ate out upon Occaſion: So if 
a Man hath two Houſes, and lives ſometimes in 
one, and ſometimes in the other; but if the Houſe 
he does not inhabit is broken by any Perſon in. 
the Night, it is Burglary. Rr hee te” 

A Shop and Out-buildings adjoining, are Parcel 
of a Houſe; and Chambers in an Inn of Court; 
or where Part of the Houſe is divided from the 
Reft, with a Door to the Street, either of theſe 
are Manſion ; and it is Burglary to break them, 
Hale P. G. 82, 83. 25 | 

In ſome Caſes there may be Burglary without 
actual Breaking a Houſe ; as where Thieves pre- 
tend Buſineſs to get in by Night, and the Owner 
of the Houfe opens his Door, and then they come 
in and rob the Houſe, this will be Burglary in the 
Offenders. 4 

If a Criminal doth not break the Houſe, but is 
within and ſteals Goods, and after opens the 


| Houſe on the Inſide, and goes out with the Goods; 


* * „ 


One of the Servants in the Houſe opened his La- 
dy's Chamber Door (which - was faſtened with a braſs 
Bolt) with Deſign to commit a Rape: And King C. J. 
C. P. ruled it to be Burglary, and Defendant was con- 
victed and tranſported. Str. 481. See Kel. zo, 67. 


or 


* 
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or if one comes down a Chimney to rob the Houſe, 
&c. it will be Burglary, 

Where a Perſon 1 21 5 any Door, or gets into 
any Houſe by the help of a Key; or where a 
Thief breaks the Glaſs of Windows, or makes 
a Hole in the Wall, &c. in order to ſteal], it is a 
Breaking of the Mouſe ** 

And ſetting a Foot over the Threſhold, putting 
a Hand, Hook or, Piſtol within the Window, or 
Door, is an Entry in Law to make it Burglary. 

But if a Door be open, or Hole made in the 
Wall before, and the Thief enters and ſteals, or 
draws out Goods, this is not Burglary by the 
Common Law. 

In Caſe a Servant draws the Latch of his Ma- 
ſter's Chamber, in the Night, to rob him, it is a 
Renin ; and if he opens the Window to let in 
a Thief, ho comes in and takes Things, it is 
Burglary i 0: MN Stranger, and Robbery in both. 
H. H. P. C 2 Str. 881. 
: Robber in a Wich or Tent, in a Fair or Mar- 
ket, the ins being within the ſame, is puiſh- 
ed as Burglary, by Statute 5 & 6 Ed. 6. c. 9. 

And taking away Goods from a Dwelling-houſe 
Ge, of 5. Value, although there be not any 
Breaking, in either Night or the Day, is Burg- 
lary and Felony, excluded the Benefit of Clergy. 
384 NM. & M. 4. 9. perpetuated by 6 & 7W.3. 
6. 14. See Obſerv. on Stat. 289. 

Alſo the Reward of 40 J. is given for apprehend- 
ing 2 Burglar, and K e him to Conviction, 
Tc. 5 Ann. c. 31. 

8. The Crime of Rape; which i is while a Man 
hath an unlawful and carnal Knowledge of a 
Woman, by Force and againſt her Wil, hs 
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It is a violent Deflowering her, whether ſhe. be 
ung or old, which Offence is Felony without 
Beneft of Clergy, both by the Common and Sta- 
It is ordained by the 18 Ez. c. 7. that whoſoever 
ſhall carnally know any Woman Child that is un- 
der Ten Years of Age, he ſhall ſuffer as a Felon: 
And here it doth. not ſignify whether ſuch Child 
conſcnted, or. were forced ; but it muſt, be proved 
the Offender entered het Body, Se. 
There is to be an actual Penetration and Emiſ- 


fon to make this Crime; and if there be neither of 


theſe, an Attempt to raviſh, be it never ſo out- 
rageous, is deemed only an Aſſault. | 


In Caſe of a Rape committed, it is no Excuſe | 


or Mitigation of the Raviſher's Offence, that the 


Woman at laſt yielded to the Violence, and con- 
ſented, either after the; Act or before, if ſuch her 
Conſent was forced by Fear of Death or Impri- 
ſonment. ne 


54% * 
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lowed to be a Witneſs. in her own Caſe: But the 
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Woman's poſitive Oath of a Rape, without con- 
curting Crcumſtances of the Fact, and Signs of 
Injury received, is feldom credited. 

Becauſe, ſays Hale, there are divers Inſtances of 
Rapes that have been fully proved, but were af- 


terwards diſcovered to be thlicſous' Contrivances. 


Halz Hifi. P. C. 635, 636, 

Tf the Man can prove that he was at another 
— or in another Company, at the Time the 
rges him with the Offence, this will invalidate 
ath ; {v'it is if ſhe | wrong in the Deferip- 
cod of the Place where done. 

Or when ſhe fwears the Fact to be committed 
Where it was jmpoſſible he could have Acceſs at that 
Time; as if the Room was locked up, and the 
Ke 7 the Keeping of another Perfon, . 12 

24 
The Aiders and Abettors in committing * A (Rape, 
are deemed as Principals. © 
_ Cefluy que ayd in Rape e Raviſber, Law French. 
In Lord Audly's Caſe, he was indicted and exe- 


cuted for affifting a Servant i in Faviſhiog his own 


Wife. .. 

And the at the Triat was admitted as A Witneſs 
againſt him. 

Aptiently Rape was puniſhed, by the Lofs of 
Eyes and Privy Members, the offending Parts. 

9. "The Crime of Bug ery, or Sodomy, is 2 


carnal Copulation againft 'Nature ; as of a Man 


with a Man, or Man or Woman with a Brute 


Beaſt. 
And Sin "EIS FOR Buggery Dibet of Pene- 


tratio, as well as Emi a but any we beat Degree 
of it is ſufficient. Sum 117. J. Bn 
"Tis 
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»Tis ſaid that formerly this vile and horrible Of- 
fence, was puniſhed with Burning or Burying 
alive: It is now Felony by Statute excluded Cler- 
gy, in the Agent and all that are prefent aiding or 
abetting: , 557 7 

Alſo in the Patient conſenting, if he be not 
within the Age of Diſcretion. . 

Perſons that attempt to commit this Crime un- 
dergo a ſevere Puniſhment of the Pillory, Se. 
Forieſcue is of Opinion, that this Crime com- 
mitted by a Man on a Woman is Felony, Fortef. 
Rep. 91. Yer! 


See more of Crimes and Offences under Halm. 


HI. Of Maxim and General Nu es. 


A Paxim in Law is ſaid to be a Propofition, 
A of all Men to be confeſſed and granted, 
without any Proof, Argument or Diſcourſe. Con- 
tra negantem printipia non e diſputandum. 

Maxims are one of the Grounds of the Law 
of England, and are of the fame Weight in Law 
as the Statutes, and the general Cuſtoms of the 
Realm are their Strength and Warrant. 

What is a Maxim in Law, and what is not, 
ſhall be detetmined by the Judges, and hot by a 


Jury | 
Maxims and General Rules the Books of 
Law are full; but the chief of the Latin Par⸗ 
ims, affecting Life, Liberty or Property, with. 

uſeful Obſervations thereon, are fuch as follow. 
I. Aus Dei Nemini facit Injuriam : The Act 
of God does Injury to no Mag. 
E 3 The 
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The Reaſon of bur Law is fo much ruled by 


Religion, that it will not permit the Act of God to 


prejudice any: Therefore if an Houſe is blown 


- down by 'Fempeft, the Fenant is excuſed in 


Waſte; but if he expreſly covenant to 'repair, 


there an Action lies. Co. Lit. 53. N 


If a Defendant dies in Execution for Debt, the | 


Plaintiff in the Action ſhall. have a new Writ of 


Execution,” becauſe the. Defendant's Death i is the 
Act of God. 3 
And otherwiſe the plaintiff would loſe his Debt 


without any Default in him. 
2. Aflus Legis nulli facit Injuriam The AQ 


of the Law doth Injury to none. 


For if Land out of which a Rent-charge i is 
granted, be recovered by elder Title, and thereby 
the Rent-charge becomes avoided ; yet the Gran- 
tee ſhall have a Writ of Annuity. - Dy. .60. , 

This is becauſe the Rent-charge is made void 


by Courſe of Law. 


3. Aftus me invito fattus, non oft meus Alus: 
An Act done againſt my Will is not my AQ. 
As where a Perſon is compelled, for Fear of 
Impriſonment, to make a Bond, Deed or other 
Writing ; the Compulſion will render the ſame 


void, as if it had never been made. Co. Lit. 253. 


a And not only a Deed, but a Marriage procured 
by Dureſs, is likewiſe Solable for all Acts ought 


to be voluntary, and the Law hath a ſpecial Re- 


gard to the Safety and Liberty of Perſons. 
If one obliges another to ſurrender his Eſtate, it 
amounts to a Diſſeiſin of him. 14 4/. pl. 10. 
. Actio Perſonalis moritur cum Perſona : A Per- 


ſonal Action dies with the Perſon, 
n 
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In Caſe one commit a Treſpaſs, or a Battery be 

done to a Man, and he that did it, or the 5 

die, the Action is gone. Ny Mar. 5. 

& Leſſee for Years An. Deſtruction o the 

Lands let, and then dies, no Action will lie againſt 

his Executor or Adminiſtrator for Waſte done be- 

fore their Time. 

Alſo an Action of Pebt lies not againſt Tee 
tors upon a ſimple Contract, for the Eating an 
Drinking of the Teſtator; "for that Action tes 
with him. 

And becauſe the Executors cannot wage their 
Law or deny it, as the Teſtator might have done. 
9 Co. 87. 

5. Accuſare Nemo ſe debet niſi coram Deo No 
Man ought to accuſe himſelf unleſs it be before 
God. 

An Oath is not lawful whereby any Perſon may 

be compelled to confeſs, or accuſe himſelf, &c. 

Likewiſe a Perſon may not ſwear for himſelf, but 

only where he has particular Power on ſome Sta- 

tute. 4 Co. 9. 

The Law will not enforce any one to ſhew or 
fay what is againſt him; for which Reaſon an Of- 
fender, though ever ſo culpable, may plead Not 

Guilty. 
6. iges non debet efſe Juda in propria Cauſa : 

No Perſon ought to be a Judge in bis own Cauſe. 
It is unreaſonable for Perſons to be at the fame 

Time Judges to give Sentence, Miniſters to make 

Summons, and Parties to have a Share in Debts, 

Oc. to be recovered. Dy. 65. | 
And therefore a Lord of a 3 having Cogni- 

zance of all Kinds of Pleas, cannot hold Plea to 

what himſelf is a Party; nor may Juſtices. of 
E 


4 Peace 
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Peace act in any Matter relating to themſelves; 


except in certain Pariſh Buſineſs, 16 Geo, 2. c. 18. 
But an Ian-keeper in his own Caſe, may detain 


2 Gueſt's Horfe until Satisfaction be made for 


Standing, and other Charges: And a Perſon may 
— his on Goods of which he is difpoſſſed, 

c. 

One cannot generally be Witneſs in his own 
Ce ſe; for it is preſumed — the Law that he will 

= partial in ſpeaking for his Advantage. Cz. 

. ©. 

J. Ambiguum Pactum contra venditerem interpre- 
tandum gi: An ambiguous Deed or Contract is to 
be expounded againſt the Seller or Grantor, 

Ss that ifa Man having a Warren in his Lands, 
grants the ſame Land for Life, without mention- 
ing the Warren, yet the Grantee ſhall have it 
wih the Land. 

For otherwiſe the Grantor ſhould have excepted 
_ ſuch Warren out of the Deed or Grant. 

But Words ſhall be taken in the moſt favourable 
Senſe of the Speaker; as in an Action againſt a 
Man for ſaying of the Plaintiff that he bath for- 
ſworn himſelf, it may be conſtrued to be in Come 
mon Converſation. 


And the Action is only maintainable where it 


is ſaid he hath forſworn himſelf in a Court of Re- 
cord. 4 Co. 13. 

8. 4 Verbis Legit non oft recedendum : We ought 
not to go from the Words of the Law. 
_ "The Judges may not make any Interpretation of 
- .a Statute, againſt the expreſs Words thereof; for 
nothing can ſo well declare the Intent of the 
Makers of an Act of Parliament, as their direct 
Words in it themſelves. 5 Ca. 118. is 
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All Ads of Parliament and Letters Patent muſt 


be conſtrued one Part with another, and all the 


Parts of them together; and the Words are to be 
taken in a lawful and rightful Senſe, and applied 
7 the Advancement of the Remedy, Sc. Co. 
it. | 
Dar 0 Caſes out of the Letter of 4 Statute, yet 
being within the. ſame Miſchief, ſhalt be within 
the Remedy the Statute provides: 
9. Baftardus mulius off Fim; Aut Filius P- 
offi A Baffard is the Som of none, or the Son 
of the People. 
Ava Parts ben out of Martiage; Hit Father 
is not Known by the Law); therefore he fliall not 


inherit or be Heif tb an 1 25 Peefon, and for that he 


is in Law as no Man's 3 ks cn Rape tis 
Heir but of his own Body; deset or the Uncer- 
tainty who is related to him. C. Lit. 2433 
The Baſtard of a Woman is ſaid” to be no- 
Child, Where the moos ves Lands to Him as- 


ſuch; but Having by Time gained x Name of 


Reputation, he may 2 4 a Remainder, as à re- 


puted Son; and . 1 7 75 purchaſe: by his re- 


puted Name, &: ly 

In Caſe a Child is born 4 a Day after Mar- 
rlage, between Parties of full Age, it is no Ba- 
ſtard, but ſuppoſed to be the Huſband's: So if a 
Man takes a Wife, big with Child by another, 


Who was not her Huſband. Rbl, Abr. 358: 


And if the Huſband be within tlie four Seas, 


that by Intendment of Law he may converſe wien 


his Wife, and ſhe hath Tue, the Child: cannot 


be proved a Baſtard. 
These 


Caſes are, unleſs there be an apparent 


ey, that the Huſband ſhould be the Fa- 
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ther of it; as if he has loſt his Pei, Se. Ce. 
Lit. 244. 


10. Caveat Adar: Let the Afr take —ꝙꝗ— 


what he does. 


If a Landlord gires an Ac uittance to bis Te- 
nant for the laſt Rent due, al all Rent in Aprear is 
preſumed to be ſatisfied. 

And in Caſe a Perſon 3 by 838 pays a 
leſſer Sum before the Day appointed, or at another 
Place than is limited, od the Obligee or Lender 
of the Money then 1 there — it, this is 
a good Satisfaction. Co. Lit. 212. 

Acceptance of Rent affirms, and makes a void 
able Leaſe to have Continuance; and if where a 
Tenant or Leſſee aſſigns over his Ferm, the Land- 
lord accepts the Rent of the Aſſignee, knowing of 
the Aſſignment, he cannot afterwards ſue the eſ⸗ 
ſee for Rent. 3 Co. 23, 64. 

An Executor paying Debts on d Contract, 
before thoſe of a higher Nrture on Judgments, 
&c. is liable to the Payment of all. Pl. Com. 


be pe any of the Goods of the Deczafed, 


makes a Man Executor i in 5 own Wrong, and 
anſwerable. 


11. Cauſa & | Origo oft materia Negotis, Fhe 


| Cauſe and Beginning is the Matter of the Buſineſs. 


Although the Law gives Power to. a Perſons to 
pon to diſtrain his Tenants 
Beaſts; him in Reverſion to view if Waſte be 


done; 3 Commoner to enter into the Land. to ſee 


kis Cattle, &c. F ors | 
Yet if he that enters the Taka commits a 

Treſpaſs, or or the Lord that diſtrains for Rent, "Ki 
ki 


3 
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kills the Diſtreſs, or if he who enters to view 
Waſte breaks the Houſe, or the Commiſſioner cut 
down Trees; | f | | | 
In theſe and the like Caſes, the Law will judge 
that they entered for that Purpoſe, and they ſhall. 
be Treſpaſſers from the Beginning. 8 Co. 146. 
12. Ceſſante Cauſa, ceſſat E ect: The Cauſe: 
ceaſing, the Effect alſo ceaſeth, | 
Where a Woman married is divorced: from her- 
Huſband, ſhe ſhall have her Goods given in Mar- 
riage,. not being ſpent; for they were given in Ad- 
vancement of the Woman, and the Cauſe and 
Conſideration. of that Gift is defeated.. Dy. 13, 
61. | * 5 els 
In an Action where a Debt is the Cauſe of Ex- 
ecution, on Lands or Goods, if the Plaintiff re- 
leaſes to the Defendant all Debts, the Diſcharge of 
the Debt diſcharges the Execution which is the 
Effect of that Cauſe: 1 
If an Office be granted to a Perſon, to perform. 
certain Buſineſs, and he fails in his Duty,, the Of- 
fice ſhall ceaſe and determine. 77 198 
13. Conjunctio Maris & famine” oft de jure: 
Nature: The ConjunQion of Male and Female: 
is of the Law of Nature. no HE TREES + 
The Bodies and Minds of Perſons are both. join-- 
ed in Matrimony. in contracting which, the. 
Conſent of the Mind is chiefly regarded: Where 
fore it is ſaid, that the Parties Conſent, and not. 
the Copulation, makes the Marriage. Co. Lit. 33. 
All Perſons may lawfully Marry, that are not 
near of Kin and prohibited by the Levitical De- 
grees; and Age of Conſenting thereto is four- 
teen Years in the Man, and twelve in the Wo- 


E 6. man :: 
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man: If they marry before thoſe Ages they may 
diſagree to it. 

A Huſband and Wife are e accounted. i in Law but 
as one Perſon: and by Marriage the Man is in- 
titled to all his Wife's real and perſonal Eftate ; 
As the Huſband is the Woman's Head, all the 
hath is her Huſband's ; but then he is liable to the 
Payment of her Debts. 

An Action of Debt lies 00 the Huſband for 
Goods fold to the Wife; the Law prefumes they 
come to his Uſe : But a Wife may not make any 
Contract, without the Huſband's Conſent, except 
it be for "neceſſary Fhings for her Family, &c. if 
ſhe do otherwiſe, it will not be binding to him. 

The Wife is /ub Poteftate Viri, and therefore 
her Acts ſhall not bind herſelf, unleſs ſhe levy a 
Fine of Lands, &s. 

14. Confurtudo Manerit & Loot ft obſervanda : 
The Cuftom of the Manor and Place is to be ob- 
ſerved, 

It is the Cuſtom, of Manors muſt direct what a 
Copyholder ought to do, or ought not to do; but 
Copyhold Eſtates ſhall not have the collateral Qua- 
tits that Eſtates of the Common Law have, with- 


out a ſpecial Cuſtom. Co. Lit. 63. 


According to the general Cuſtom, if a Copyhol- 
der commit Waſte, either permiſſiye or voluntary; 
or do not pay his Rent to the Lord, being deman- 
ded on the Land; or if he refuſe to do Suit of 
Court ; 3 

Or in Caſe he makes a Keaſ of his Eſtate, for 
longer Time than a Year, without Licence from 
the Lord, &c. either of theſe will be Forfejtures 


9585 15. Cui- 
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15. Cuicunque aliguis quid concedit, concedere vi- 
detur & id fine quo res ipſa eſſe non poteſt : To 
whomſoever any one ſhall grant any Thing, he 
grants that without which it cannot be. 

If Lands are granted to a Man, he has an im- 
plied Covenant for peaceable Enjoying the ſame, 
and the Law, allows him a Way thereto, without 
being expreſly mentioned. Co. Lit. 56. 2 

And where a Perſon grants all the Timber 
Trees growing in his Woods, the Grantee may 
come upon the Ground, and eut them down, and 
carry them through all his Land, though the Graſs 
receive Injury by the Carriage, | 

For Trees are proper to be carried by carts, and 
when a Man hath a Title to the principal Thing, 
he ſhall always juſtify the neceſſary Circumftance, 
Pl. Com. 15. | : 

A Fenant at Will ſowing Corn on the Ground, 
if it be ouſted by the Leſſor, ſhall have free En- 
try, Egreſs and Regreſs, for cutting and carrying 
away the ſame. | | 

And in. Caſe he be diſturbed therein, he may 
bring an Action and recover Damages. | 

16. Cui licet quod Majus, non debet qua Minus 
% non licere: To whom it is lawful to do the 
greater, to him it's not unlawful to do the leſſer 
Thing. a 1 2% © 
| Where there is a Cuſtom that Lando may be 
granted to any one in Fee-ſfimple ; here the Grant 
to a Perſon and the Heirs of his Body, or for Life 


is within that Cuſtom, 


A Perſon who has an Office to him and is 


- Heirs, may make an Afipnee; and conſequently 


a Deputy. g 
17. Di- 


nn RI... cent 
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17. Dilationes in Lege ſunt odioſæ. Delays are 
odious in the Law 

The Delaying of Juſtice i is an Obſtroction to 
ad a Kind of Denial of it; and Pleas: that are 
dilatory ſhall not be received, unleſs ſufficient pro- 
bable Matter is ſhewn for it, or the Truth of them 
be proved by 4Afidauvit. _ 

If a Plaintiff forbears to being bis Cauſe to 
Trial, the Defendant is not to be delayed, but 
may tanks out a Writ of Venire Facias, directed to 
the Jury to try the Cauſe; by what is termed. 
Proviſe. 

If the Plaintiff do not proceed to Trial in con- 
venient Time, he - ſhall be nonſuit. 14 Geo. 2. 
c. I- | 

on criminal Cales, where Perſons. are commit- 
ted to Priſon for capital Offences, as Treaſon, Fe- 
lony, Se. expreſſed in the Warrant, on Prayer 
in open, Court the firſt Week of the Term, or 
Day of Seſſions, they are to be brought to Trial. 

If they are not indicted the next Term or Seſ- 


ſions, upon Motion made the laſt Day of ſuch 


Term, Ce. they ſhall be admitted to Bail, unleſs 


the King's Witneſſes are not ready. 


And in Caſe they are not tried the fecond Term, 
&c. they, may be . Habeas Corpus Act, 
31 Car. 2. c. 2. 

18. Dormit aliquando jus, Moritur . 
A Right ſometimes ſleeps, but never dies. 

In the Eye of our Law, Right is of ſuch an 
high Eſtimation, that the Law preſerves it from 


Death and DeſtruRion; for though trodden down 


it may be, it is never trod out. Co. Lit. 279. 

A Right to Land it is held cannot die; indeed 

a Releaſe of a Perſon's. Right enures by hy of 
| xtin- 
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Extinguiſhment, but then it is ſo underſtood in 
Reſpect of him that makes the Releaſe, Cc. 

19. Dominium' 4 Poſſeſſione cæpiſſe aicitur : Right 
and Dominion is ſaid to have its TI from 
Poſſeſſion. 

According to this Maxim. A long and quiet Pot 
ſeſſion eſtabliſhes a Right; but then it muſt exceed 
the Memory of Manz and\if there be Proof of 
Record, or in Writing to the contrary, though.it 
exceeds the Knowledge or Memory of any one 
living, yet it is judged within Memory. Coe Lit. 
11 

Fbe Reaſon why a peaceable Poſleſion, with- 
out Contradiction, makes a Right in Law, is that 
thereby there may be Certainty of Titles to 
Eſtates. 

In a Writ of Right the Limitation of Time is 
made Sixty Years, by 32 H. 8. c. 1. 
20. Expreſſum ſacit ceſſare tacitum A Matter 
expreſſed cauſes that to ceaſe, which by Intend- | 
ment of Law was implied and not expreſſed. 

A Man makes a Leaſe rendring Rent, and the 
Words of Reſervation. are. expreſs to the Leſſor 
only, the Heir ſhall not have it; but if no Perſon 
be ſaid to whom the Rent ſhall be paid, this by 
Implication ſhall be to the Leſſor and bis ws. 
Dy. 45. 

An expre's Covenant qualifies the General alit 
2 Covenant in Law, and reſtrains it by the ly of 
of the Parties, ſo that it ſhall extend no ied 
than it is expreſſed in the Covenant. 

But a Warranty in Law is not deſtroyed 
expreſs Warranty ; 3. as. if one grants a 2 5 re · 


ſerving 


; 
; 
: 
; 


5s Of Baxtms-and' General Rules. 
ferving a certain Rent, in which he binds himſelf 
and his Heirs to Warranty of the Land, Se. 

There' the Warranty exprefied thall not make 
that in Law ceaſe, or be of no Effect, but the 
1m” may chooſe which he pleaſes. 4 Co. 81. 

. Fortior & Potentior oft Diſpoſitis Legis, quam 
er The Diſpoſition of the Lau, is of great- 
er Force than the Diſpoſition of Man: This is 
explained in Surrenders of Eſtates. 

As if a Perſon having granted a Leaſe of Lands 
for Vears, to begin at Lady- Day next, he cannot 
make a Surrender of his future Intereſt, becauſe 
there is no Reverſton wherein it may be drowned. 
Though in Caſe the Leſſee before Lad) Day take 


= new Leaſe of the ſame Lands, Ge. for Years, 


either to begin preſently or at Lady-Day, this is a 
Surrender in Law of the n. Leaſe and Intereſt, 
10 Go, 67. 

22. Furieſus fol punitur A Madman or 
Eunatick is puniſhed oy his Madneſs. 

If a Madman- kill another, he hath not broken 
the Law, although he hatt broken Words of 
i; becauſe he had not any Memory or Under- 
funding, but mere Ignorance which comes from 
the Hand of God. Pl. Com. 19. ol 

Andtherefore ſuch Madman has Favor ſhewn 
him by Reaſon of his Diſability; he ſhall not ſuf- 


fer for any felonious Act; nor can the Puniſhment 
'of a Lunatick without his Mind and Diſeretion, 
de an Example to others. Co. Lit. 247. 


A Madman, in a Civil Cafe, cannot vrofiniſe 
or conttact for any Thing, or db any Buſineſs ; 
and this is becauſe he underſtands not what he 


des: All his Acts may be avoided, either by the 


. 
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King, who has the Care of the Eſtates of n 
ticks, or by his Heirs. 

But if a Man non cempos Mentis levy a Fine, or 
ſuffer a Recovery of Lands, c. theſe being Mat- 
ters of Record, ſhall bind hieſclf and his u 
4 Co. 124. 

23. Heres Legitimus eft quem Nuptie a- 

firant He is lawful Heir whom Marriage demon- 
ſtrates ſo to be. 

A Child born within Marriage, though ever fo 
ſoon after, is in Law legitimate, and Heir to the 
Huſband : But an Alien may not be Heir, though . 
born in lawful Wedlock. = 

In Cafe a Child be born in fecond Marriage, 
within nine Months after the firſt Huſbandfs 
Death, he may be Heir either to the firſt or fecond 
Huſband, Brag. gt. 

A Baſtard is excluded from being He 3 ; tad: El 
Monſter without human ſhape, cannot be Heir to 

a Perſon ; but an Hermaphrodite, if there be any 
ſuch, may take Lands, &c. as Heir according 0 
that Sex which is moſt prevalent, Co. Lit. $. 

The eldeſt Son, — the Death of his Father, 
is his Heir: And If there be Grandfather, Father 
and Son, and the Father dies before the Grandfa- 
ther, the Grandſon ſhall be Heir ; who is termed 
Heres Jure Repreſentations, becauſe he repreſents 
his Father's Perſon. 

Till the Death of the Anceſtor one is called 
Heir apparent ; and by the common Law, a Per- 
ſon cannot be Heir to Goods and Chattles. 

There is an Ultimus Heres, on the Eſcheat of 


Lands, for want of lawful Heirs ; which is the 
Lord of whom held. 


24. ; 2 


8 Ok Marims and Seneral Rules. 
24. Inarantia Juris non eucuſat The ig nor nce 
of the Law doth not excuſe one. 
Ignorance of the Law, Even in Infants bein of 
ah Vears of Diſcretion, ſhall be no Excuſe, if 
they commit Crimes; and although it be invin- 
cible, as where a Perſon affirms that he has done 
-all that in him lies to know the Law. Dog. & 
Stud. c. 46. 
For every Man is bound at his Peril to take 
Notice of what the Law of the Realm is. 
| If any Perſon takes upon him to know the Law, 
11 and through Ignorance openly affirms that a void 
1 Leaſe, &c. is good, to the Prejudice of another's 
4 Title; he may have an Action againſt him, and 
1 recover Damages. 


25. Jgnorantia facti excuſat : Ignorance of the 
Fact excuſeth. 4 e 


A Perſ6ns buys a Horſe in a Fair or Market of 
3 one that hath no Property in him; if this were un - 
known to the Buyer,' he has good Right to the 

- Horſe, and his 3 ſnall excuſe him. 

But here, if he had known the Seller had no 
Right, the Buying in open Market would not 
have excuſed. 

Wbere an illiterate ignorant Man ſeals a Deed, 
and it is read to him a, that makes the ſame 
void. | 

26. Impotentia excuſat Legem: The Law excuſes 
Impotency. 
This Maxim regards the Infirmities of Perſons, 
where the Law excuſeth their not doing certain 
Acts; as of Men in Priſon, out of the Realm, 
Ideots and Lunaticks, Perſons Blind and Dumb, 
&c. Co. Rep. 177. 
Legal Impriſonment, without any Covin, ſhall 
be a good Excuſe for a Parſon's Non- -Refidency, 
by Reaſon of his Impoteucy, bf 


Of Maxims and General Rules. 

If a Diſſeiſee be an Infant, Feme Covert, or in 
Priſon, &c. and the Diffeifor dies ſeiſed of the 
Land, it ſhall be no Deſcent to take away an En- 
try, becauſe of Impotency in ſuch Perſons. 
And their Right of Action is ſaved, till their 
Impediments are removed, where others are bound 
by the Statutes of Limitation. 

27. Injuria ulata in Corpus non poteſt remitti : 
Injuries to the Body cannot be remitted or for- 
given. 

Our Law ie provides for puniſhing for 
cible .Injuries, between Perſon and Perſon, be- 
cauſe they are moſt contrary to the Repoſe of the 
Kingdom, on which the publick F elicity depends. 

And the Life and Member of every Subject are 


under the King's Protection, to the Intent they 


may ſerve him and their Country when Occaſion 
requires.. Co. ſee?. 161. 
| Yo tender is this Part of our Law, that if one 
do but menace another. with a Weapon or Staff, 
or in Caſe he ſtretch forth his Arm, or give an 
other Token, whereby his Intention of Striking 
appears; it is actionable. . 

They are in legal Conſtruction deemed an At. 
ſault, though no I be given. 
28. In omnibus quidem, maxime tamen in Jure 


Aquitas gi: In all Things, but . in the 


Law, there is Equity. 

The Laws W deſire to be rated by 
Equity ; which is ſaid to be a CorreQion of the 
Law, wherein it is any way 1 by Reaſon 
of the Generality of it. 

The Statute of Gleuceſler gives an Action of 
Waſte againſt Tenants for Life or Vears; and by 
the Equity of it, this Action lies againſt him that 

holds 


Co Df Warims and General Rules. 


holds Land for one Year only, or twenty Weeks, 
r. And if a Leflor come upon the Ground of 
the Leſſee, it ſhall be intended that he came to ſee 
whether Waſte were done. 
For Equity turns all to the beſt, and makes 
every Act lawful, when it is indifferent if it be ſo 
or not. Finch 57. 
if a Perfon does make a Feoffment to a future 
Uſe, the Feoffee ſhall be ſeiſed of the Lands, c. 
to the Uſe of the Feoffor and his Heirs in the 
mean Time; and this is by Equity 
29. N amnibus fere Minors Notes Sactatrith ? 
In all Caſes, generally there is Favour ſhewed to 
1 Perſons within Age. 
esd, Age of twenty- 
one Years can alien or ſell any Lands, Goods or 
Chattels, or bind themſelves by Deed: ſo careful 
is the Law of their Intereſt unleſs it be for Eats 
ing, Drinking, Schooling, Phyfick, and other 
Neceſſaries. Co. Lit. 171. | 
An Infant is permitted to do any Thing for his 
own Advantage, but not to his Prejudice; he 
may make a Purchaſe, which is intended for his 
y Benefit, though at his full Age he _ either agree 
1 to or wave — 
. Tnfants may buy Things, but cannot borrow 
vi Money even to buy Clothes; for the Law will 
Il not truſt them with Money, but at the Peril of 
a the Lender, who muft ſee the fame thus laid out. 
| | Salk. 386. pl. 2. | 
1 A Preſentation to a Beneftce is to be made by 
wo an Infant within the fix Months, being a Thing 
ow of Neceſſity, 'otherwife Lapſe fhall incur againſt 
| bim ; and he muſt perform a Condition annexed 
, to 
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Df Maxims and Generat Rules. 93 
to an Eſtate by his Anceſtor, or ſhall be barred of 
of the Right to the Lands. 

In ſome Cafes zifo an Infant is impleadable at 
Law, and for his Contempt ſhalt receive the ſame 
Puniſhment as a Man of full Age. Dy. 104. 

30. Jus ſanguinis, quod in legitimim Succeſſioni- 
bus ſpe/tatur, ipſo Nuliuitatis tempore quæſtum off < 
The Right of irs which is regarded in lawful * 
Succeſſians or knhceitances, is found in the very 
Time of Nativity. 

It is therefore jus primogenituræ, or Right of 
Elder-Brotherſhip, is principally reſpected; And it 
is a Maxim, that the next of the worthieſt Blood 
ſhall ever inherit; As the Male and all Deſcen- 
dants from him, before the Female; and the Fe- 
male, of the Part of the Father, before the 
Fug or Female of the Mother's Part, Sc. Cs. 

it. 14. 

Among the Males, the eldeſt Brother, and bis 
Poſterity, inherit Lands in Fee-fimple- defore any. 
younger Brother. 

31. Lex neminem cogit ad i Ha: The Law 
compelleth no Man to Impoſſibilities. 

If the Condition of a Bond be poſſible at the 
Time of making it, and before it can be perform- 
ed, becomes impoffible by the Act either of God, 
or the Law, or "of the Obligee, Sc. the Oliga- 
tion is not forfeited, | 

But where a Condition for Payment of Money 
is made impoſſible in Reſpect of Time; as if it be 
to pay the ſame on the Thirtieth of Abruary, and 
there is np ſuch Day, it is 2 and N en _ 
ſently. Co. Lit. 200. 

'* Where a Man is bound by a Rooogaizance or 
Bond with Condition for his Appearance the next 
Term 
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94 Df. Maxims and General Rules. 
Term in/ ſuch a Court, and before the Day the 


Cogniſor or Obligor dies, the Obligation will be 
faved; becauſe it is impoſlible — Condition 


ſhould be performed. : 
80 in Caſe a Leaſe be granted for twenty Years, 


upon Condition that the Leſſee dwells upon the 


Lands the whole Term, and he lives but ten 
Years, the Executors ſhall enjoy the Lands; for 
the Condition is become impoſſible. ISS 

A Condition of a Bond to go to Rome in a few. 
Hours, is void- and impoſſibie; ; but 'tis ſaid the 
Obligation may be good. 

32. Legis Coenſtructio non facit nn The 
interpretative Conſtruction of Law ſhall wrong 


no Perſon. 
In Caſe an Executor of a Will grants all his 


Goods and Chattels, the Goods which he hath as 


Executor ſhall not paſs, for that would be a 
Wrong to the Teſtator's Eſtate. 
And where Tenant in Tail, or for Life, makes 


4 Leaſe generally, it ſhall be taken for the Life of 


the Leſſor or Grantor, or elſe it would be wrong- 
ful to him in Reverſion. 


Though if a Perſon ſeiſed in Fee, make any 


Leaſe — Life, without mentioning for whoſe 


Life, it ſhall be conſtrued for the Life of the 


Leſſee. - 

45, 25 Ing e non 1 in pœnam 17 
trahendum.: The Raſhneſs of the Tongue is not 
eaſily puniſhed. | . 

This is where Words are fooken | in a Paſſion ; 
for in all Caſes Words of Heat, as to call a Man 
Rogue, Villain, Knave, &c, unleſs it be ſaid in 
ſuch an Affair or to a certain Perſon, will bear 
1 Law, "4 Co, 3 83 15 
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But if one reproaches another with ſome hein- 
ous Crime; calls a Perſon Thief, a Merchant 
Bankrupt, ſays of an Attorney he deals corruptly, 
or calls any one a perjured Man; an action of 
the Caſe lies for Damages, becauſe theſe-Slanders 
are of great Import, and concern a Man's 8 
Eſtate and Condition. | 

To call a Perſon Baſtard, that is Heir to an 
Eſtate : or ſay a Man has the French Diſeaſe, Sc. 
when he is courting a Woman, are held action- 
able. 

34. Mutata Forma prope interimitur Subfantia. 
rei: The Form being changed, the Subſtance of 
the Thing is deſtroyed. 

In caſe a Perſon cuts down another's Timber 
Trees, and ſquares them to make Beams for a, 
Houſe, he may ſeize the ſame, before they are 

thus uſed. 
Though if they are laid in the Building, they 

miy not. be ſeized by the Owner, for' their Na- 
ture is then altered, and they are become Part of 
the Houſe; yet the Party ſhall have his Action for 
the Damage. Dod. 132, 133. 

And where a Man gets the Barley of another, 
and makes it into Malt, it cannot be taken again 
by the former Owner, though its Form is not loft 2 
becauſe it is become a Thing of another Nature 
and Uſe. 131 


s 3 Sy. Neceſſitas non habet Lam. | Neceſlity hath 
0 ' 


'# 


Where a Fire happens i in the Street of a Town, | 
any Perſon may juſtify the pulling down the Wall, 


or Houſe of another, to prevent the Spreading | 
cori as it is a Caſe of Neceſſity. 
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And if ſeveral Perſons are in Danger of Drown- 5 


ing, by the Caſting away of a Ship, or Boat, one 
to fave his Life may thruſt another from a Plank, 
or the Boat's Side, c. though ſuch other be 
thereby drowned.” Bac. Max. 25. : 


According to our antient Books, if a Man ſteals 


Victuals merely to ſatisfy his prefent Hunger, it is 
neither Felony nor Larceny, being for the Neceſ- 
ſity of preſerving Life. FER | 


- But this having ehcouraged Thefts, it is now 


adjudged otherwiſe; and the Privilege of Nece{- 
ſity ſhall not prevail againſt the Commonwealth. 
Tue great Lord Coke fays, Nereſſitas ef? Ter 
Temporis. ts | 

36. Nihil magis equitati conſentaneum eft, quam 


owt tiſdaem modis res diſſilvatur quibus conftituttur © 


Nothing is more -agreeable to Equity, than that 


every Thing ſhould be diſſolved by the ſame Means 


it was firſt conſtituted. | 
Every Contract and Agreement muſt be releaſed 
by a Matter of as high a Nature as that was; fo 
that a Deed in Writing under Hand and Seal, 
can only be releaſed by ſome other Writing, fign- 
ed and ſcaled, Sc. 5 Co. 46. 
And therefore an Obligation or Matter in Wri- 
998. cannot be diſcharged by an Agreement by 
Where an Eftate is veſted in the King by Mat- 
ter of Record, it may not be deveſted out of him 
but by the like Matter: And an act of Parlia- 
ment hall not be ayoided but by Partiament. 
- 37; Nullus cummodum capere potgſ de jnjuria ſua 
3 No Man ſfrall take Adyantage of his own 
| ron 333+. 9 Ter 
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Of Mixim und Ernerar Rules: 97 
If a Man be bound in a Bond to appear at a 
Day before Juſtices, on which Day the Obligee 
caſts him in Priſon, ſo as he cannot come; no 
Benefit ſhall be had of this Bond. Ney Max. 13. 
In Caſe a Leſſor and Leſſee of Lands for Years, 


join in the Cutting down of Timber, the Leſſor 


ſha}l not puniſh the Leſſee for ſuch Waſte; and take 
Advantage of his own Wrong by joining therein. 

An Appeal of an Infant may not ſtay for his full 
Age, which would be taking Advantage of his 
own Wrong. | | 

38. Nullum iniquum in Jure præſumendum oft : 
No injurious Thing is to be preſumed in the 
Law. * $354 

All Things are taken to be lawfully done, till 


Proof is made to the contrary ; and Fraud ſhall 


never be intended or preſumed by the Law, unleſs 
it be expreſly averred. _ | 
Where no Fraud is found by the Jurors in a 
Feoffment, the Judges ſhall not adjudge the ſame _ 
fraudulent ; and although Jurors have found Cir- 
cumſtances and preſumptions to intitle the finding 
of Fraud, it is but Evidence, and not any Matter 


upon which the Court may judge thereof. 10 Co. 
Chancellor of Oxford's Caſe. 


For the Office of the Jurors is to adjudge upon 
the Evidence concerning Matters of Fact, and 
thereupon to give their Verdict; and not leave 
Things to the Judgment of the Court, which do 
not appear to them. . 

39. Omne Actum ab agentis intentione gi jndican- 
dum : Every AR is to be judged from the Inten- 
tion of the Agent. ma 

*Tis held in Contracts and Obligations, the In- 
tention of the Parties > the chief Thing that the 


Law 
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Law regards; from ſuch Words as ſhew the Aſſent 
of Parties, and have'Subſſtarite in them, are ſuf- | 
ficient, 14 ae | 
A Bond ran thin, Know all Men by theſe pre- 
ſents; that I 4. am held and bound to B. in twen- 
ty Pounds, to be paid to the faid 4. Sc. This 
Obligation was adjudged good, ſor the Parties 12 | 

tention appears. Ph Com. 14114. p | 

The Law will Hkewiſe take one Warg: for an- 
other in Deeds, to ſypply the Intention of Perſons ;. 
as Where a Man has a'Remainder of Lands, if he 
grants it to another, by the Name of a Reyerſion, 
the Grant is good, notwithſtanding the mif-term- 

ing of the Thing. 

In Wills, the Intent of che Teſtator mall Se 
3 99 © 193 = en FN ö 
44560. Poſſiſſuo fratrit de foo $i let cit | Sorg- 

rem eſſe e 'The Commer op iff the Brother, 
of a Fee-ſimple, makes the Siſter to be Heir. 

A Man has Iſſue a Son and a Daughter by one 
Woman or Venter, and a Son by ane then 
dies ſeiſed of Lands in Fee-Simple, and the eldeſt 
Son enters into the Lands, Fer which , be dies 

wichout having any Iſſu e: N 

Here the Siſter ſhall have er Land, 75 not 
the younger Son or Brother, though he be Heir to 
the Father; but there muſt be an actual Entry 
upon the Land, otherwiſe it goes to the younger 
Brother. Co. Lit. 14. 

The Poſſeſſion of a Brother of an Eſtate-Tail, 
ſhall not make the Siſter Heir; for it deſcends to 
tae younger Son of the Half Blood, wi 2 to 
N it per formam Doni. Pl. Com. 57. — 

Prohibetur ne quis factat in "us, qual nacere 


pe ; in alieno; & fe ulere tuo ut d jenum uon læ- 
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Df Paxims and General Rules. 99 
das: It is forbidden that any one ſhould do that in 
his own, which may inſure another: and ſo uſe. 
your own, that you do not hurt others. 

Where a Man does any T hing upon his own 
Ground to the particular Damage of his Neighbour, 

tis accounted a Nuſance; and an Action lies for it, 
or the ſame may be abated or removed by the hah | 
ſons that are prejudiced thereby. 

If a Man has a Houſe that has good Lights, nd 
2 Stranger having Lands adjoining, builds a new 
Houſe on his Lands ſo near, that the Windows + 
of the other are darkened by it ; it is an Offence 
actionable. | 

As is alſo the Setting up or e a Houſe of 
Office, Dye-houſe, Lime-pit, c. ſo near to an- 
other's Hoſe, that the Smell thereof annoys him, 
or is infectious; or if the Corruption of the Wa- 
ter of the Pits hurts his Water, or Oraſs, or en 
ſtroys Fiſh in a River, Cc. 


42. Proximus ſum egomet mihi : Every one is 
next to himſelf. THEE, 


In Caſe of Wills, where an Executor is en 
pointed, he may pay bimſelf a Legacy, before any. 
other; and among Debts of equal Degree, the 
Executor may pay his on Debt firſt. 

Executors are nearer to the Teſtator, and do 
more repreſent his Perſon, than the Heir does the 
Anceſtor ; this is held, becauſe if an Executor be 


not named in a Mortgage, yet the Law appoints, 
him to receive the Money. 


But the Heir ſhalb not receive it, unleſs he be 
named. Co. Lit. 209. 


43. Publicum Bonum Privato + - pref indent: 
The publick Good is to be preferred before pri- | 
vate Intereſt, 


: 


Es: A Wo- 10 


0 wy wv, tos * * : . 
* - * * 2 . 
* * 
(4 : l 
* 


's 


10 Df Barims and General Rules. | 
A Woman intitled to Dower ſhall not be in- 
dowed of a Caſtle of Defence, for that is pro bons 
publice ; but as to Caſtles for private Uſe and Ha- 

bitation, it is otherwiſe. 

The Inhabitants of a Village may make By- 
Laws for repairing a Church, or Highway, or any 
ſuch Thing as is for the publick Good generally; 
and the greater Part ſhall bind all of them, with- 
out Cuſtom. 5 Co. 63. 

And Corporations have Power to make Ordi- 
nances, for the Government of their Bodies Poli- 
tick, and better Execution of the Laws of the 
Realm: But they may not do ſo, without a Cuſ- 
tom or Charter, unleſs it be for Things concerning 
the publick Good. N 

Quælibet conceſſio fortiſſime contra donatorem 
eft : Ke Maw Grant ſhall be 
taken moſt ſtrongly againſt himſelf. 

Whenever a Deed is uncertain, and the Words 
of it- are ambiguous, it ſhall be conſtrued moſt 
ſtrongly againſt the Grantor therein; as if a Man 
grants an Annuity out of Land, and he hath no 

and at the Time of the Grant, it ſhall never- 
theleſs charge his Perſon. | 

And where any Deed made to a Perſon, is good 
for Part, and for ſome Part thereof not good, that 
which is for the Benefit and Advantage of the 
Grantee, ſhall ſtand in Law. Co. Lit. 42. 

But although Grants are taken ſtrongly againſt 
the Makers, yet no Wrong muſt be done by it; 
and a Man may not be obliged by his own Act and 
Deed to do ſome Things which are againſt Law. 

For if a Huſbandman be bound not to till or ſow 
bis Land, the Obligation is contrary to the Come 
mon Law, and void. 11 Co. 53. ; 

s 45. ut 
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45. Qi facit per alium facit per Se. What one 
does by another he does by himſelf, 

If a Man impowers another by Letter of Attor- 
ney to ſell and alien his Land, and he 'doth fo, it 
is his Alienation by him; and where a Perfon gives 
Authority to his Bailiff to ſell Cattle, and he doth 
it, this will be his Sale by the Bailiff, Pl. Com. 

475. 

[Where any Perſon has a Bailiff or Servant, who 
is known to be ſuch, and he ſends him to Markets 
to buy Goods, his Maſter ſhall be chargeable we 
the Fido if the Things come to his Uſe. 

In Cafe he ſells his Mafter's Cloth, and warrants 
it to be good, or of a certain Leng ch, when it is 
not ſo, an Action lies againſt the Maſter only, and 
not the Servant. Noy. 

And if a Perſon commands one to do a Treſ- 
— or to beat another, he ſhall be himſelf a 


— Fo fentit onus, ſentire debet & commodum a 
He — bears the Burden, ought to receive the 

ront 

A Man ſeiſed of Lands in Fee, hath Iſſue a 
Daughter and dies, his Wife being with Child of 
a Son the Daughter enters and ſows the Lands, 
and then the Son is born, and his next Friend en- 
ters, here the Daughter ſhall have the Corn grow- 
ing on the Ground, Perkins. 

Alſo a Fenant for Life, or in Dower, having 
ſown Corn upon the Land, may deviſe the ſame 
growing at the Time of their Deaths ; and their 
Deviſees ſhall have it. 

47. Qui ſentit commodum, ſentire debet & onus : 
He that reaps the "_ ought to bear the Burden. 

3 It 
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If a Perſon grant a Rent- charge for Life out of 


his Land, and afterwards-\conveys the Land to 
others, in every one of whoſe Time the Rent is 
behind, and then the Grantee dies, his Executor 
may bring Action of Debt againſt all of them for 
Rent due in their Time; as they all have the Pro- 
fit of the Land. 4 Co. 49. 


And on Aſſignment of a Leaſe, the Leſſee who 


hath covenanted to Repair, may have an Action of 
Covenant againſt his Aſſignee, for ſuffering a 
- Houſe to decay; becauſe he that enjoys the Pro- 


fit, muſt bear the Burden and Charges. 
Where Perſons enjoy Benefit by making Banks 


of a River, they are to contribute to the Repairs 


thereof. 5 Co. 100. 
48. Dnod initio vitioſum ft, tradtu T emporis non 
eonvaleſcet: That which in the Beginning is vici- 


ous, cannot by Tract of Time be made good. 


In Caſe a Biſhop makes a Leaſe of Church Lands 
for four Lives, which is contrary to the Statute, 
though one dies in his Life-time ſo as now there 
are but three, and afterwards the Biſhop dieth, 
yet it ſhall not bind his Succeſſor, 

For here the Leaſe ſo made had a bad and un- 
lawful Beginning, it being for more Lives than 
the Act allows, and therefore cannot be brought 
to a good End, 10 Co. 62. 


If an Infant, or Feme Covert, that is, a mar- 


ried Woman, makes a Will, and publiſhes the 
ſame, and afterwards dies being of full. Age or 
Sole, both theſe Wills Gy will be 
void and of no Effect. 

And this is becauſe the Raa e viz. the 
Making and Publiſhing are void. Pl, Com, 344. 


49. Quuud 


1 
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49. Quod ft inconveniens,” contra Natibnem, 
non eft permiſſum in Lege Whatever is mr 
ent, and pouern'y to Reaſon, is not permitted in 
dhe Lan. Ale e7%; yOu. 'y 

It is likewiſe a Maitn; that "what is contraty 
to Reaſon, is unlawful: And hence it is ſaid that 
all Poſitive Laws, which are'conttaty to the Laws 
of Nature, and of Reaſon, are no Laws at all. 

Therefore if a Town hath Cuſtoms, which are 
"again Law and Reaſon, and thoſe Cuſtoms are 

confirmed by Act of 'Parliament'; ſach Confirms. 
tion ſhall not make thens to be good and binding. 
::Cos Zit. 110. 

But no Perſon onkhe, out of his own | privite 
Opinion, to be wiſer than the Liw. _. 

50. Quod alias bonum Cc. juſtum eſt, fi per vim 
uk fraudem petatur, malum & injuſtum eft : What 
otherwiſe is good and juſt,” if it be acquired by 
Force: or Fraud, is evil and unjuſt. 

And if it be mixed therewith, it is the Tame 
:'Thibg ; 3 for where a Man by Will deviſed Tene- 
ments to ſuperſtitious Uſes,” and aifo to good an 
.Charitable [Uſes ; it was*adjudged that the Com- 
mixture of the evil Uſe ith: the good, infected 
ede good Uſe and deſtroyed it. 4 Co. 1123. 

At the Common Law Föreible Entry into 
Houſes or? Lands, Sr. was no Crime where a 
Perſon had Title, and Entry was Jaw ful. 

But by Statute none ſhall enter into Lands or“ 
Tenements, but in a peaceable Manner, though 
they have Title of Entry ; upon Pain of Umpti- 
N Gr 24 Nn. rr 

In this Caſe, Juſtices of Peace have Authority 
to commit Offenders till they pay a Fine, and to 
teſtore the Poſſeſſion; or an Action of Treſpaſs 

F 4 | may 
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2 be brought and treble Coſts recovered, 2 


1 emmis quidem ſub 6, & ipſe ſub nullo niſi tantum 
#6 Dee. The King is the Miniſter of God upon 
Furth; every one is under him, and he under 
none, but only God. Braden, c. 8. : 
All the Lands in England ate ſaid to be holden 
either mediately or immediately of the King and 
all Eſtates for. want of Heirs, or by Forfeiture, on 
committing Crimes, eſcheat to the King, as Lord 
" Paramount, Co. Lit. . 
Lands in the King's Poſſeſſion are free from 
Tenure; for a Tenant is he who holds of ſome 
Lord by ſervice, and the King cannot be a Te- 
vant, becauſe he hath no Superior but God: 
Neither may the King be Jointenant with any, 
for none can be equal with him. 8 Ce. 118. 
The King's Grant is taken ſtrongly againſt a 
Stranger, and more favourable for the King; con- 
trary to the Grants of a common Perſon: And if 
tde King grants Land in Fee- Simple, upon Con- 
dition that the Grantee do not alien or ſell the 
ſame, it is good; though void in others. P/, 
Cam. 243. 3 1 UE Eos: 61 
Where a Right or Title of the King and the 
Subject concur and meet together, his Title ſhall 
| be preferred; and the King's Title is not to be 
| tried, without Warrant from the King, or Aﬀent 


; 


| of his Attorney General, 

No Diftreſs can be made upon the Hog Poſ- 
ſeeſſion; but he may diftrain out of his Fee in 
| 4 other Lands, Cc. and may take Diftrefles in the 


Highway: The King may alſo. diſtrain for the 
| Ou -. . whole 
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whole Debt or Rents due of one Tenant, where 
the Eſtate is let to ſeveral. 

In whoſe Hands ſoever the Goods of the King. 
come, their Lands are chargeable, and may be 
ſeized for the ſame; and the King is not bound 
by the Sale of his Goods in open Maket. 

The Debts of the King ſhall be ſatisfied, before 
thoſe of a Subject, for which there is a — 
Writ, and until his Debts be paid, he may 
Writ protect his Debtor from the * | 
ethers ; but although the King's Debt is to — 

paid, that muſt be when it is in equal Degree with 
wo Subjects. PL Com. 241. 
| No Dieſcriotion of Time runs againſt the Kings 
ki i is not within the Statute of Limitation ; am 
Entry ſhall not bar him; nor will any Judgment 
be final againft him, but with a Salvo Jure Regis. 

The King cannot be nonſuit, as he is ſuppoſedi 
to be preſent. in all his Courts; and he may have 
fuch Proceſs in his Suit, as no other Perſon. but 
himſelf can have: And an Action lies not againſt 
the King, but a Petition in Stead of it, to him i in 
the Cbancery 

Qur King i is the Fountain of Honour and Ju- 
ſtice: all Statutes are to have his Royal Aſſent, and 
in calling or diſſolving Parliaments, declaring War 
* Peace, &c.. his Proclamation has the 0 of 
a Law. 5 
Alſo Acts of Parliament are not binding to the: 


King, unleſs they concern the Commonwealth, os 
he be ſpecially named. 4 


But notwithſtanding the King' 8 Prerogative i - 


ſo large, as we find that to 2 Law almoſt in 


every Caſe of the King, that is Law in no Caſe: # 
of the Subject ; 
Fs Let 


} 


+ 
F 


i _ * > c * 4 Sh. _ * * 8 * 4 REST * 4 
A as = % d. - © ; N 0 * % 
2 C p i} 
W 4 
a ; 9 


— 
1 


WHY | 
166 Ok Barims and General Rules. 
Yet the King may not by Petition or Bill, &c, 
diſpoſe of any Man's Lands or Goods. | 
Nor ſhall he take that he hath-a Right to, which 
is in the Poſſeſſion of another, but by due Courſe 


of Law. 


He may not command a Man to Priſon, againſt 
the Writs and Proceſſes of Law; Nihil Pote eff Ker 
quam quod de Jure poteſt. 

For the Law is the Rule of the King's Pleroges- 
tive,. which does not extend to any Thing injuri- 
ous to others. Pl. Com. 487. 

And as the Subject owes to the King his true 
and faithful Obedience ; ſo the King is to defend 


tze Laws, and protect the Bodies and Goods of 


his Subjecto. | | 


Protectio trahit Subjeftionem, & & ui Pro- 
tectionem. 


52. Salus Populi Fichrems e Lex: The Health 
and Welfare of the people is the chiefeſt Law. 
The main End of Government is the common 


Good of the Subject; and by the fame Law which 


ordains our Kings, the meaneſt of the People en- 
joy the Liberty of their Perſons, and Property of 
their Eſtates, ' which it is every Man's Concern to 
preferye to the utmoſt. 

In Caſes that are for the General Good of 15 
People, a Man can juſtify doing of a Wrong ; 
in Time of War, a Perſon may erect Bulwarks 
on another Man's Lands: And hence it is, one 
may at any Time raze an Houſe that is burning, 
for the Safeguard of neighbouring Houſes. Pl. 


Com. 322. 
Trade 


\ * 
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Trade being for the Benefit aud Good of the 
People, Bonds to reſtrain the Exetciſe of it, are 
held void; and the Inftruments of a Man's Trade 
or Profe ion may not be diſtrained; as the Books 
of a Scholar, Ax of a Carpenter, Sc. 

But this is underſtood when other Things may 
be taken as a Diſtteſs. Co. Lit. 4 47. 

53. Semel malus | ſemper preſumitur eſſe malus e 
Thoſe who once are evil, are always preſumed to 
be £0 + 166%; 

This hath. been underſtood, in edlem genere mali, 
in the ſame Kind of Evil; as perjured Perſons, 
who have once forſworn themſelves, and thereof 
are convicted, will not be afterwards admitted to 
give Euidence in any —_— becauſe they have: 
ONCE ſo'offerided;:; | 

And no infamous Petfan,: or one attainted of 
falſe Verdict, or Conſpiraey, or convicted of For - 
gery, or Felony, or that has ſtood in the Pillory, 
Sc. ſhall be allowed to be a Witneſs. Co. Lit. ö. 

But if a. Man convicted of Felony, or Who hath 
ſtood in the Pillory, be afterwards pardoned, it 
reſtores him to his Credit as a new Man, and he: 
may be a good Evidence. 2 Hawk. P. C. 397. pl. 48. 

54+ Subtantia prior &  dignior eft accidente The 
Subſtance is more ai and before the. Ac- 
cident. 

No Declaration Cee a Suit at Law ſhall 
abate, ſo long as the Matter of Action is fully 
ſhewed in Subſtance in the Declaration, and the 
ow as-is provided hy the: Siatuta 36 Ed, 3 

I. . 15 NS (43. 

And no ae ſhall at any Ti ime be arreſted. 
ar ſtayed in any Court of Record for want of any 
Matter of Form in 5 Declaration, Plea, &c. 
| 6 or 


1 


| 
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or for any Defect whatſoever,' except only Matter 
of Subſtance, which ſhall be ſhewed publickly to 
the Judges of the ſaid Courts, 18 Eliz. c. 14. 
After Verdict is given in an Action, in the 


Courts at Meſiminſter, the Judgment ſhall not be 


reverſed by Writ of Error, for any Faults either 


in Form or Subſtance, in any Bill or Writ, Ce. 


or for Variance therein from the nie or 
other Proceedings, by 5 Gee. c. 13. | 

55. Ubi major Pars g, ibi, eft totum : Where 
we major Part is, there by the Law, is cog 


Whole. 


The only Wa wh determining the Acts of many, 
is by the major Part, or a Majority; as the major 
Part of Members of Parliament enact Laws, and 
the Majority of Electors chuſe the Members of 
Parliament; and the Act of the major Part of 
any Corporation, is aecounted the Act. of the Cor- 


poration. 


A Dean and the major Part of the Chapter make 
the Spiritual Corporation, and their Act is binding 


though the reſt do not agree to it; for the whole: 


Chapter is ſaid to do what the major and- ſounder 
P art doth. | 
And the Conſent. of ſuch major Part js expreſ- 
ſed by fixing their Seal; which Confent is the 
Will of many joined together. Dau. Rep. 48. 
56. Veritas nibil veretur niſi abſcondi : "Frets 
* nothing but to be concealed, 
And Truth is nothing elfe but an Affectj po 
our Speech and Actions agreeing with the 


but is Les called Verdcitas, that is a Speaking 


of Truth: Of which *tis to be underſtood, that 
it is afraid of nothing more n 0 be obſcured. 


F, rau- 
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Fraud and Covin are ſo mixed with Truth; 'as 
they often deceive, and put a falſe Gloſs upon the 
worſt Things; though the Law will never permit 
them to ſuppreſs the Truth, where it can be diſ- 
covered. 

And in all Caſes it Jabours to make a LO 
ry, and cenſure Corruptions. 

57. Vigilantibus non Dormientibus Leges — a 
The Laws help thoſe that are watchful, and not 
thoſe that are fleepy and negligent. 

For want of bein enn and by Negligence 
a Right may be loſt; as where an Action is not 
brought within the Times appointed by the Sta- 
tute of Limitations, 21 Fac. c. 16. which or- 
dains, that Writs or Actions of Ejectment, e. 
to recover Lands, are to be ſued within twenty 
Vears after the Title did ariſe, or the e wilh 
be barred. 

All Actions of Debt, upon the Caſe, (exceph 
for Words) Actions of Account, other than con- 
cerning Merchandize) of Detinue, Trover and 
Treſpaſs, muſt. be commenced within ſix Years: 
after the Cauſe of Action, and all Actions of 
Aſſault and Battery, Wounding and Impriſon- 
ment, muſt be brought within four Yearsz and 
for Slander within, two Years, after Cauſe: of 
Action, and not afterwards. 

If a Fine be levied of - another's Lands, the 
Perſon that has a Right-thereto, ought. to make 
his Claim within five Vears after the Proclama- 
dion en ee. certified, or he will be barred: thete- 

1 3. 6. 2. 
a By the Common Law, Claim is to be- * 
within a Year and a Day, aſter a Perſon; is: diſ- 
ſeiſed of Land, or he may not enter; * 4 
eme 
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Feme Sole be diſſeiſed before Marriage, and then 


takes an Huſband, there a Deſcent of the Lands 
during the;.Coverture, takes oat her e | 


Lit. 95. 
But where a married . is diſſeiſed, if A 


Deſcent be caſt during her Coyerture, it bacs her 
not of Entry til hve, nine a the C's: 


_—_ 


em Rules and Maxims concerni ng 
 Delcent of Lands. 


-Defrent is a Means whereby Lans or Tene- 
ments are derived to any Man from his Anceſtors. 

It is a Maxim in our Law, That Land ſhall de- 
ſcend from the Father to the Son and that if a 
Man have two Sons by divers Venters or Wives, 
and the one purchaſes Lands, and dies without 
Hue, the other ſhall never be his Heir, W 

The Deſcent at Common Law, is either Lineal, 
or downwards im a right Line; from the Grandfa- 
ther to the Father, the Father to the Son, and the 
Son to the Grandſon, Ec, ſo: that the lineal Heirs: 


ſhall firſt inherit 


Or it is Collateral, that which forings from the 
Side of the whole Blood, as another Branch of it; 
ſach as the Grandfather's Brother, the F ather's 5 


- Brother, and ſo downwards. 


In Cafe a Man purchaſe Lands in Fee, and then! 
dies without any Hue, here for Default in the 
right Line, he that is next of Kin in the collate- 
ral Line of the whole Blood, though never ſo te- 
mote, ſhall come in by Deſcent as Heir to the 


By 
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By our Law, Inheritances may  d: eſcend, but 
cannot aſcend ; and therefore in 2 right Line 
Children inherit to their Anceſtors without Limi- 
tation: but the Anceſtors may not take from their 
Children, for the Father can never come to the 
Lands which, his Son hath purchaſed, by lineal 
Aſcent. * 

Though he may by collateral Aſcent ; as where 
the Son's Land- comes to his Uncle, and then. to 
the Father: In the collatteral Line, the Uncle 
-inherits the Nephew, and the Nephew the Uncle. 

There is a Law Maxim, that Lands deſcendin 
on the Part of the Father, the Heirs of the Side 
of the Mother ſhall never inherit: And Lands 
deſcending on the Part of the Mother, the Heirs 
of the Father ſhall not inherit. | 

So that where Lands. deſcend to the Jon from 
che Father, and he enters and dies ſeiſed ther 
without having any Iflue, this Land muſt go to the 
Heirs of the Father's Part, who are of. the whole 
Blood ; and if there are none ſuch, the Land, ſhall 
eſcheat : The ſame Law is, where Lands deſcend 
on the Mother” 8 Part. 

But if one ſeiſed of Land, as. Heir on the P rt 
of the Mother, levies a "Fine. or. makes a Feoff⸗ 
ment, and takes back an Eſtate to him and his | 
Heirs; this as a Purchaſe will alter the Deſcent ; 
and if he dies without Iſſue, the Heir of the Far 
ther ſhall inherit the Land. 

” If Father having purchaſed an Eftate, the ſame 
deſcends to a Son, who after Entry thereon dies 
without Heirs ; *tis ſaid the Lands *. deſcend to 
the Heirs of the Father, or Mother of the Father, 
and not to the Heirs of the Mother of the Son. 


Fox 
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For although they are more near of Blood to 
him that was laſt ſeiſed, yet they are not of the 
Blood of the firſt Purchaſer: And a Man or Wo- 
man have two immediate Bloods in them, viz. of 
the Families of their Father and Mother. 

Where a Son purchaſes, and there is no Heir 
on the Side of the Father; his Land ſhall go to the 
Heirs on the Mother's Side; here the Law makes 
a Difference, where the Son' purchaſeth Lands in 
Fee, and when he comes to them by Deſcent, 
There is alſo ſome difference between Deſcents 
from a Father and Mother to their Children, and 
between. Brothers and Sifters; for a Son or 
Daughter need be only of the Blood of either 
the Father or Mother, which hath the Inheritance, 
to be heirs to them, 

But the Brothers and Sitters muff be of the ſame 
Father and Mother, to inherit one another. 
To have Lands in Fee-Simple by Deſcent, a 
Perſon muſt not only be Heir of the whole Blood, 
but ke is to be the next and moſt worthy of Blood: 
to his Anceſtor. i „ 

And therefore where a Perſon has Iſſue two 
Jons, by ſeveral Venters, the younger Brother of 
the half Blood ſhall not have Land purchaſed by 
the elder Brother, on his dying without Iſſue ; but 
the elder Brother's Uncle, or next Couſin ſhall 
have it. 5 
A Siſter that is of the whole Blood, ſhall be 
preferred to a younger Brother who is but of the 
half Blood; though ſuch younger Brother ſhall be 
Heir to his Father, or his Uncle, but not to a 
Brother, becauſe he hath. not the whole Blcod: 
in him. ky 


- 
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If a middle or younger Brother purchaſe Land, 
and die without leaving any Iſſue, the elder Brother 
of the whole Blood will be intitled te the Land by 
Deſcent ; the E'deſt is the moſt worthy of Blood 


to inkerit to the Brethren, as well as — Father. 


And here if there is no Brother or Siſter, the 
Uncle ſhall have the Land as Heir, and not the 
Father; and yet it may afterwards come w 
F Aber, as Heir to the Uncle. 

Likewiſe, in Caſe the Father hath Iſſue 1 
Son or Daughter, after the Deſeent to the Uncle, 
that Iſſue may enter upon him, and hold the 
Eſtate. | | 
In the Caſe of a Son's purchaſing Lands, and 
dying without Iſſue; the Siſter of the Father's 


randfather, and fo in infinitum, ſhall be prefer- 


red in the Deſcent before the Father's Mother's 
Brother; though he is a Male and they are Fe- 
males and more remote. 

And this is becauſe the. Siſters are of the Male 
Lines which is more worthy than the Female 

ine, and ſhall ever exclude it, although the 
Female Line be alſo of the Blood of the Father. 

If for Default of Heirs of a Purchaſer, of the 
Father's Part, or where ſuch an Heir had not en- 
tered, the Lands go or deſcend to the Line of the 
Mother ; 

There the Heirs of the Mother of her Father's 
Side, ſhall take and be preferred in the Succeſſion, 


before thoſe of the Part of her Mother, becauſe 
they are the moſt worthy. 


All the Deſcendants from a Perſon, as by Law 
might have been Heir to another, and have Lands 
by Deſcent, hold the ſame Right by Reprefenta- 
tion, 


* 
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; tion, as that common Root from whence they are 
4 derived. | 

Hence the Son, or Grandebild, whether Son or 
Daughter of the eldeſt Son, ſuceeeds in Deſcents 

before the younger Son; and the Son or Grand- 

child of the elder Brother, before the youngeſt 

Brother. 

And ſo it is through all the Degrees of Succeſ- 

foo, the Right of Proximity is transferred from 
the Root to the Branches, and gives them the ſame 
Preference in Law as the next and worthieſt of 
Blood. 

Alſo the Great Grandehild of the alles Brother, 
whether it be a Son or Daughter, is to be prefer- 
red before his younger Brother ; for though the Fe- 

male be leſs worthy than the Male, here ſhe ſtands 
in Right of Repreſentation of the elder Brother, 
who was more re worthy than the younger. 


$1 


of common dente and Deſtene by 
Cuftom and Statute. 


| 


1. Lands and Tees ente in Fee-ſimple geſcend, 
fr to the eldeſt; Son as Heir, and to his Ive; 
the Sons firſt in Order of Birth; and for want of 
Sons, to all the Daughters equally, who inherit 
in Coparcenary as one Heir. 

If the eldeſt Son has no Iſſue or Children, then 
the Lands deſcend to his next eldeſt Brother of the 
whole Blood, and his Iſſue; and for Want of a 

Brother, to re Siſter or Siſters” of me: whole 
Blood, and their Iſſue. | 


It 
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If there be no Brother or Siſter, the Eſtate de- 
ſcends to the Uncle and his Iſſue, and for want of 
an Uncle, to the Aunt or Aunts and their Iſſue. 

And if there be no Uncles or Aunts, then to 
Couſins in the neareſt Degree of Conſanguinity. 

If an eldeſt Son be an Alien born, he has no in- 
heritable Blood in him, ſo that in that Caſe the 
younger Son born within the King's Allegiance, 
ſhall have Land by Deſcent from his F ather, and 
not the elder Son. 

2. Deſcent by Cuſtom is, that ſometimes the 
Lands ſhall deſcend to all the Sons, or to all the 
Brothers, where one Brother dies without Iſſue, 
as in Gav:/kind in the County of Kent : And un- 
til the Time of William the Firfl, called the 
Conqueror, this was ſaid to be the general Deſcent 
of the Lands all over England. | 

Sometimes Lands deſcend to the youngeſt Son, 
as by the Cuſtom of Borough Engliſh; and ſome- 
times to the eldeſt or youngeſt Daughter, accord- 
ing to the particular Cuſtoms of Places. mT” | 

3. Deſcent by Statute, is a Deſcent in Fee-tail, 
as directed by the. Manner of the Limitation or 
Settlement, purſuant to the Statute de Donis Con- 
ditionalibus, Weſtm. 2. And in Deſcents of Ef- 
tates-Tail, the Iſſue are ever of the * n 
to the Donee. 


So that Half-Blood is no Impediment t to any 
ſuch Deſcent, 
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Of Deſcent and Purchaſe of Lands. 


As Deſeent is created by Law, and the moſt an- 


tient Title, an Heir is in by that, before a Grant, 
or Diviſe to him. a 


If a Man by Will deviſes Lands to his Heir at 
Law, the Deviſe is void, and he ſhall take the 
Land by Deſcent : And ſo it is where the Lands 
will come to the Heir, either in a direct or colla- 
teral Line; or if the Heir has an Eſtate by way 
of Limitation, when the Word Heirs is not a 
Word of Purchaſe. 


Wherever an Heir takes that Land, &c. which 


his Anceſtor would have held and taken if living, 

he ſhall have it by Deſcent, and not by Purchaſe. 
But where an Eſtate is given and deviſed to the 

Heir, attended with a Charge, as to pay Money, 


Oc. in that Caſe he generally holds by Purchaſe, 
and not by Deſcent. 


One is in by Purchaſe when he comes to Lands 


by legal Cooveyznce, either for ſome Confidera- 
tion, or by Gift, and not as Heir at Law; where- 


as Deſcent from an Anceſtor cometh of Courſe, 
by Act of Law. - $554 

And there is this Difference between Purchaſe, 
and Deſcent of Lands; if an heir is adjudged to 
take by Purchaſe in a Marriage Settlement, a 
Fine, &c, levied of the Land, may be no Bar; 
as it might if the Heirs took by Deſcent. 

If one who is Heir takes Lands by Purchaſe, 
the Lands are not Aﬀets in his Hands to pay 
Debts, &c. which if he had come to them by 
Deſcent, they would be. 

Every 
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Every common Purchaſer of Lands, muſt at his 
Peril take Notice of the Eſtates and Charges which, 
are upon the Land; for the Law preſumes that 
no Man will purchaſe Lands, without Advice of 
Counſel. 

Vet there are ſeveral Statutes, which guard 
againſt fraudulent Incumbrances; and Cony 
ances of any Eſtate in Land made to defraud a 
Purchaſer ſhall be void. 27 Elix. c. 4. perpetu- 
ated by 39 Eliz, c. 18. | 


General Rules relating to Tenures 4 
Eſtates. 


1. The Fee-Dimple Eftate, is where a Man 
hath Lands or Tenements of Inheritance, to hold 
to him and his Heirs for ever. | 

An eſtate in Fee-fimple is ſuch as is held with-- 
out Limitation to what Heirs, but to Heirs gene- 
rally: It is the Word Heirs makes the Inheritance, 
and a Perſon cannot have a preater Eſtate. 

Where Land is granted by Deed, to hold to one 
for ever, or if it be to him and his Aſſigns for 
ever, this is no Fee-ſimple, but an Eſtate for Life 
only, becauſe the Word Heirs is wanting. 

Yet in Caſe of a Will, which is more favoured 
in Law than a Grant, the F ee- ſimple and Inheri- 
tance may paſs without this Word Heirs. 

If a Gift be made of Lands to a Perſon and his 
Children, and their Heirs, it is a Fee-ſimple joint- 
ly to all that are alive; and if an Annuity be 
granted to gne and his Heirs, it is a * ee - ſimple 
A er ſonal. N 


At 


* 
3 
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At Common Law all E/tates of Inheritance it 

is ſaid were Fee-ſimple, and all other Eſtates are 
4 out of it; for which Reaſon there muſt be 
a Fee-ſimple at laſt in ſome Body. 

Eflates in Fee have been generally divided in Fee 
Abſolute, otherwiſe termed the Fee. imple, and Fee 
Conditional, otherwiſe called Fee-tail. 

And he who is ſeiſed of Lands in Fee-ſimple, 
may give, grant or charge the ſame as he pleaſes, 
by Deed or Will; but fo may not he that has an 
Eſtate⸗ tail. 

2. The Fee⸗tail Eſtate, is an Eſtate of Inhe- 
ritance whereof a Perſon is ſeiſed to him and the 
Heirs of his Body, begotten or to be begotten. 

It is a limited Eſtate or Fee, oppoſed to that of 
Fee · ſimple; and there muſt be not only the Word 
Heirs, in the Deed which creates it, but alſo the 
Word Body, for it is that makes the Eſtate- tail, 
without which it may be a Fee - ſimple Eſtate. 

Fee- tail, is either a General Tail, where Lands 
or Tenements are given to a Man and the Heirs 
of his Body begotten; or to a Woman and the 
Heirs of her Body begotten. 

In which Caſe it is called General Tail, becauſe 
how many Wives ſoever a Perſon as holds by this 
Title ſhall have one after another in lawful Mar- 
riage, his Iſſue by them ſeverally are all capable 
of inheriting in their Turns. 

And if the Woman has ſeveral Huſbands, and 
hath Children or Iſſue by every one of them, they 
may inherit after each other as Heirs of her Body. 

Or it is a Tail Special, when Lands are limited 
to a Man and his Wife, and the Heirs of their 
two Bodies begotten ; and it is termed Special 

Tail, 
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Tail, by Reaſon no other Perſons can inherit . the . 
Lands but the Iſſues that are begotien on that par- 
ticular Wife. 

When Lands are given to a Huſband and Wife, 
and to the Heirs of the Body of the Huſband, he 
has an Eſtate in general 'T al and the Wife an 
Eſtate only for Life. 

This is becauſe, the Word Heirs hath Relation 
in general. on the Huſband's Body. 

And if an Eſtate be limited to a Man's Heirs 
that he ſhall beget on the Body of his Wife; tho? 
it creates a Special Tail in the Huſband, the Wife 
in that Caſe will be intitled to nothing. 

If a Gift be to Perſons unmarried, or to a mar- 
ried Man and another's Wite, and the. Heirs of 
their Bodies, it may be a good Eſtate in Special 
Tail, if they afterwards marry. 

There is an Eſtate-tail within the Equity of the 
Stat, of Heim. 2. where Lands are granted to a 
Perſon and his Heirs Male or Female of his Body 
begotten; in which Caſe the Male or Female 
Iffue ſhall only inherit,, purſuant to the Limita- 
tion, 

If here, the Eftate be limited to Heirs Male of 

the Body, the Pedigree muſt deſcend by | Heirs 
Male ; and on the other Hand, if it be to Heirs 
Female, the Title muſt be derived by Heits Fe- 
male one after another. 

So that where a Grant is made to a keien, and 
the Heirs Male of his Body, and he has Ifſue a 
Daughter, who hath'a Son, and then dies, ſuch 
Son may not.inherit the Eſtate, becauſe, he Cannot 
make his Deſcent by Heirs Male. 

A Leaſe for Years may n not be intailed ; if tbe. 
made to a Man and the Heirs of his Body, it is 


void; 
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void ; for a Chattel cannot be turned into an In- 5 
heritance ; yet it may be affigned in Truſt to per- 

mit the Iflue in Tail to receive the Profiis of the | 
Land; and that in Effect is an Eftate-tai], FEY - 

It is incident to the Eſtate of Tenant in Tail, 
to be diſpuniſhable of Waſte ; that ſuch Tenant 
may levy a Fine to bar his Iſſues, &c. or ſuffer a 
Recovery ; alſo he may grant Leaſes for twenty- 
one Years, or three 7 8 according to the Sta- 
tute 32 H. 8. c. 36. and by Cuſtom grants Lands 
by Copy, Cc. | 

He cannot in any other Manner grant or con- 
vey a greater Eſtate than for his own Life; or 
give away the Land by Will, Ce. 6 

Intails are uſually created upon Marriage Settle- 
ments, where the Lands are ſettled on the Huſband 

for Life, then to the Wife for her Life, and to 
their Iſſue in Remainder, ' 

And if Tenant in Tail, General or Special, 
die without Iſſue, ſo as there is no Heir to take 
according to the Limitations, the Donor or his 
Heirs may enter as in Reveſion. g 

Or the Land ſhall deſcend to ſuch Perſon as is 
limitted to have it after the Eftate-tail is ſpent, 

. The Eſtate⸗tail after Poſſibility of Illue 
extinck, is where any Lands are given to a Huſ- 
band and Wife and the Heirs of their Bodies in 
Special Tail, and one of them dies without Ifſue 
11 had between them, the Survivor ſhall hold the 
| Land as Tenant in Tail after Poſſibility of hav- 

| ing Iſſue; | | 

; | his is an Eſtate which none can have but the 
; Donee or Tenant in Special Tail; for the Doner 
i in General Tail may by Poſſibilit have Iſſue at 
* Where 


2 
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Where the Donees in Special Tail have! Iſſue, if 
the Iſſue die without Iſſue, ſo that there is none 
other left which may inherit by Force of the In- 
tail ; the Survivor of the Donees will have an 
Fitae 1 in Tail after Poſſibility of Iſſue. 

Theſe Tenants in Tail, as alſo Tenants by the 
Courteſy, or fot Life, ſuffering a Recovery with- 
out the Aſſent and to the Prejudice of him in Re- 
mainder, incur a Forfeiture of their Eftates ; and 
ſuch Recoveries are void. 

But Tenant in Tail after Poflibility of Iſſue is 
not puniſhable for Waſte; as is the Tenant for 
Life. 

It is obſerved that by Settlements guarding 
againſt Accidents, and limiting Remainders over, 
this Eſtate now ſeldom happens. 

4. The Eſtate held by the Courteſy, is when 
a Man takes a Wife, who is ſeiſed of Lands and 
_ Tenements in Fee-ſimple, or in Fee-Tail Gene- 
ral, or as Heireſs in Special Tail, and he hath Iſ- 
; ſue by ber Male or Female, which by any poſſibi- 
lity may inherit, and then the Wife dies. 

Here the Huſband after the Wife's death ſhall 
hold the Lands during his Life, by the Courteſy of 
England. 1 Inft. 

And although the Iſſue by the Wife be dead, 
being born alive, her Huſband ſhall be Tenant 
by the Courteſy ; and it matters not whether the 
Child were ever heard to cry: But in Caſe a Child 
is ripped out of the Mother's Belly, after her 
Death, though it be alive born, it will not give 
Tenaney by the Courteſy. 

If Lands are given in Tail to a Womit and 
her Heirs Male of her Body, and ſhe afterwards 
. marries, and has Iſſue a Daughter, and Nel the 


Huſ- 
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Huſband ſhall not hold the Eſtate by the Courteſy ; 
for this Iſſue cannot poſlibly inherit. Terms de 


Im Caſe Lands or Tenements Ateend to the 
Wife, after the Huſband hath Iſſue by her, he 
ſhall be Tenant by the Courteſy ; but not of a Re- 
. verſion. or Remainder expectant. 

5. The Tfate in Dower, is that Eftate or Por- 
—4 of the Huſband's Lands, which the Law al- 
lows a Widow after his Deceaſe. 

By the Common Law, this Dower is where a 
Perſon is ſolely ſeiſed of Lands or Tenements in 
Fee-ſimple, or Fee-tail. General, or as Heir in 
Special Tail, and marries a Wife and dies; his 
Widow ſhall have a third Part of all Lands or 
Tenements as were the Huſband's, at any Time 
during the Coverture, to hold during her Life. 

This Eſtate the Widow ſhall have, whether ſhe 
had Iſſue by her huſband or not; and it is not ne- 
ceſſary that Seiſin ſhould continue to the Death 
of the Huſband; for if he ſells or aliens the 
Lands, it is ill the ſame. i. 

Dower, by Cuſtom, is is ſuch Part of the Huſband's 
Eftate, to which the Widow is intitled after the 
Death of her Huſband, by the Cuſtom of ſome 
Manor or Place, fo long as ſhe lives ſole and 
chaſte. | 

And it is frequently. more than one third Part ; 
for in ſome Places ſhe ſhall have Half the Land. 
and ig others the whole during Life, which is 
then called her Free Bench. e 


Common, Law Dower is to be aſſigned by 


| the heriff, on the King's Writ; or by the Heir, 
Oc. by Agreement among themſelves; and an- 


tiently a Woman was to live and continue a Whole 
Year 
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4 Year i in the Houſe of the Huſband for the Aſſign - 
ment of the Dower. 


But by Statute the Widow ſhall immediate ly on 


. the Huſband's Death have her Marriage Inheri- 


tance, and ſhall remain in his chief Houſe forty 
Days, within which Time Dower is to be aſ- 
figned her of the third Part of the Lands and 
Tenements of the Huſband, Magna Charta. 

A Woman may be endowed of the principal 
Meſſuage, if it be not a Caſtle; and of Things 
whereof no Diviſion can be made, the Doune 


muſt be aſſigned in a ſpecial Manner; as the third 


Preſentation to a Church, c. | 
The Wiſe of one who held Lands as Tenant in 
common with another, though not of a Joint-te- 


nant, ſhall have Dower; and ſhe ſhall hold her 


Part in Common with the other Tenants. 

On a Tenant in Tail's dying without Iſſue, 
whereby the Land reverts to the 9 and the 
Eſtate-tail is determined, a Woman may be en- 
dowed thereof. 


And a Deviſe of Lands by the Huſband to his 


Wife by Will, is held to be no Bar of her Dower, 


but a Gift of Benevolence ; and therefore ſhe may 


enjoy both. 


For Dower is much favoured in Law, being for 
the Benefit of Widows; and therefore though the 
Huſband be convicted of Felony, &c. the Widow 
ſhall have her Dower : But not if he be attainted 
of Treaſon ; nor the Wife of an Alien. 

If a Wife commits either Treaſon or Felony ; 
or in caſe ſhe elopes from her Huſband, and lives 


willingly with the Adulterer, ſhe ſhall forfeit and 
loſe her Dower, 
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Vet it is otherwiſe if the Huſband be afterwards 
reconcilied to her, and ſhe returns to him again, 
for then ſhe ſhall be endowed. 


Although a Man grants his Wife over to an- 


other, and ſhe by Force of the Grant does live 
- with the Grantee, during the Life of the Huſband, 
her Dower becomes forfeited. | 


Such a Grant is void, and the Wife lived in 


Adultery notwithſtanding. 


A Wife levies a Fine with her Huſband, ſhe 


thereby bars herſelf of Dower. 


There are Jointures uſually made by the Huſ- 
band of great Eſtates, in Lieu of Dower, by 


- Virtue of the Statute 27 Hen. 8. c. 10. 


And a Jointure is contrived' for the Wife, to 


take Effect preſently in Poſſeſſion or Profit, after 


the Death of the Huſband, for her own Life; 


and it muſt be made in Satisfaction of her whole 


Dower, and be ſo expreſſed; it may be alſo made 
either before or after the Marriage. 

In Caſe the ſame be made before Marriage, the 
Wife cannot wave it and claim Dower; but if 


made after Marriage, it is waveable, for then ſne 


may refuſe the Lands appointed in Jointure, at 


the Huſband's Death, and have her Dower. 


If the Wife be evicted of her Jointure, ſhe 


- ſhall be endowed according to the Rate of the 
Huſband's: Lands, whereof ſhe was dowable at 
Common Law. 


A Wife at the Death of her Huſband may en- 


ter on her Jointure, without bringing an Action; 
and a Jointure is not forfeited by the Treaſon of 


the Huſband, as in Caſes of Dower. | 
6. The TTate foz Life, is where a Perſon 
holds Land or Tenements let or granted to him for 
his 


. 
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his own Life, or the Life of ſome other Perſon; 
on which Leaſe or Grant, Livery of Seiſin is 
made ; | 

This Eſtate may be made both for a Man's own, 
and another's Life; but that for his own, is greater 
than for another's: And it is a Freehold Eſtate, 
though accounted the leaſt in the Law. | 

If a Leaſe be granted to a Man and his Aſſigns, 
to hold the Land during his Life, and the Lives 
of two other Perſons ; he hath but one Eſtate for 
his own and the other two Lives, and it is good 
with ſuch Limitation. 

But where a Perſon grants Land to one, to hold 
to him and alſo to two others for their Lives, 
none can take but the firſt Perſon, becauſe he is 
only. Party to the Deed, and the reſt are only 
named in the Habendum, and not the Grant, 

By the Common Law a Leaſe for Life cannot 
be granted to commence at a Day to come ; be- 
cauſe Livery and Seiſin may not be made to any 
future Eſtate. | | 

Yet if after the Day the Leſſor make Livery it 
will be good; and a Leaſe for Life in reverſion, 
2 for Years, may be made to begin at a future 

ay. 
Where a Grant or Leaſe is made for Life or 
Years, as the Timber-Trees are annnexed to the 
Land, the Leſſee has only a Special Intereſt there- 
in, to have the Maſt and Shadow for his Cattle. 

And when they are ſevered from the Lands, or 
blown down with the Wind, the Grantor or Leſ- 
ſor ſhall have them as Parcel of his Inheritance. 

But if an Houſe or Part of it falls down, the Le(- ' 
ſee hath an Intereſt to take the Timber to re-edi- 
fy it; and every Tenant for Life, or Years, may 


3 cut, 


126 Of Barfms and General Rules, 
cut, of Timber or Wood upon the Lands de- 
miſed, neceſſary Hoſe- bote, and Plough-bate for 
Repairs, Fire- bote, Cc. Without doing Waſte, 
Theſe are called Evers, in the Law, and are 
incident to the Eſtates of the Leſſees, if no Men- 
tion be made thereof in their Grants. 

In Caſe any Tenant for Life of an Eſtate re- 
main beyond the Seas, or elſewhere abſent him- 
ſelf for the Space of Seven Years together, and no 
ſufficient Proof is made of his being alive, in any 
Action brought by the Leſſor or Reverſioner, he 
hall be taken as dead. 19 Car. 2. c. 6. 
And by another Statute, if a Leſſee for Life be 

not produced, on moving the Lord Chancellor to 

that Purpoſe, and Affidavit being made by thoſe 
in Remainder, &c, that they believe he is dead, 
they mey enter upon the Eſtate. 6 An. c. 18, 
If a Leaſe or Grant of an Eſtate be made for 
th2 Term of cne thouſand Years, it is only a 
Chattel and no Freehold, nor of ſo high a Nature 
as an Eſtate for Life. | 

7. The Eſtate foz Pears, is when Lands 
or Tenements are let to another Perſon, for a 
certain Term or Number of Years, 

Where a Tenant for Life, and he in Remain- 
der in Fee grant an Eſtate for Years; it is the 
Leaſe of the Tenant for Life, ſo long as he lives, 
and the Confirmation of him in Remainder, 
And after the Tenant for Life's Death, it will 
be the Remainder Man's Leaſe or Grant for the 
| Reſt of the Term. 

A Man having an Eſtate for Years in Land, in 
Right of his Wife, makes a Leaſe thereof to com- 
mence after bis Death; and then dies; though 

N the 
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the Wife ſurvive him, this has been held good 
againſt her, 

For the Huſband during his Life might have 
ſold the whole Term which his Wiſe had in the 
Lands, or apy. Part thereof; but ſhe ſhall have ſo 
much as is undiſpoſed of by him, 

If the Eſtate of Leſſee for Years ends before 
Corn or Grain is ripe, the Landlord or he in Re- 
verſion will be intitled to it ; but it is otherwiſe 
in Caſe Leſſee for Life dies, the ſome ſhall go to 
his Executors ; and if the Eſtate of Tenant at. 
Will be determined by the Leſſor, ſuch Tenant 
may have the Grain. 

In the Caſe of the Leſſee for Vears, it was his 


own Folly to ſow the Land, when he knew bis 


Term would expire before the Corn could be ripe; 
but it is not fo in the Caſe of a Tenant for Life, 
&c, He knew not certainly the Determination of 
his Eſtate, and if the Law were otherwiſe, it 
would be a Diſcouragement to Huſbandry. 

A. Fenant for, Years is immediately to enter on: 
the Lands let, and he is not in Poſſeſſion to bring 
an Action of Treſpaſs, until actual Entry. See 
more Leaſe. 

8. The Eſtate held at Will, is where rad 
are let to any Perſon, to hold at the Will of the 


' Leffor; or of both Parties, the Leſſor and Leſſee. 


In Caſe a Perſon enters into Land by the Ow- 
nei's Conſent, he is Tenant at will; ſo it is if a 
Man be in Poſſeſſion, and has paid any Rent to 
the Landlord, although there was no Agreement 
between the owner of the Land and the Te- 
nant. 

But a Tenant at Will is not obliged to repair 


the Premiſſes, as the Leſſee for Years is; though 
G 4 
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if he commits voluntary Waſte, an Action of 
Treſpaſs lies againſt him. 

By the Leſſor's Entry on the Land, in the Ab- 
ks of the Leſſee, the Eſtate is deterinitied; and 
this may be done off from the Lands by wen 
on giving the Leſſee Notice. | 


Though if a Leſſor determines the Will with 


in a Quarter, he ſhall loſe that Quarter's Rent, 
and if the Leſſee doth it, he muſt pay a Quarter; 


for it ſhould be on the very Day of Payment of 


the Rent. 

If the Tenant at Will grants over his Eftate to 
another; or if the Leſſor dies, the Leaſe will be 
determined. | 

And then if a Perfon continues in Poſſeſſion, he 
becomes Tenant at Sufferance. 

9. The Copyhold Eſtate, that is held C of 
Court Roll, is an Eſtate in Lands and Tenements, 
which Tenants habe had Time out of Mind, 
to them and their Heirs in Fee, or for Lives, at 
the Will of the Lord, according to the Cuſtom of 


the Manor. 


This is called a Baſe Tenure, becauſe in former 
Times the Copyholder held only an Eſtate at Will, 
in Judgment of Law; but now by the Cuſtom 
of Manors, theſe Eſtates are deſcendible, and the 
Heirs of the Tenants ſhall inherit them. 

Yet Copyholders may not plead, or be im- 
pleaded for any Thing relating to their Tenements, 
by the King's Writ, but they are to enter a Plaint 
in the Lord's Court; unleſs the Lord pretend to 
expel them out of their Eſtates. 

In which Caſe they may ſue a Subpœna out of 
the Chancery to be relieved, or have Action of 
Treſpaſs againſt the Lord. a 
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It is by Surrender and Admittance, that Copy- 
hold Eſtates regularly paſs from one to another: 
A Copyholder cannot transfer his Intereſt to a 
Stranger, in any other Way than by Surrender to 
the Lord, according to the Cuſtom, to the Uſe of 
him that is to have the Eſtate. | | 
If a Man would exchange, or deviſe his Copy- 
hold Eſtate, it muſt be done by Surrender; the 


latter to the Uſe of his Will: And otherwiſe tge 


Land goes to the Heir at Law. 

And a married Woman may receive a Copy- 
hold by Surrender from her Huſband, becauſe the 
comes not in immediately by him; but on the Ad- 
mittance of the Lord. 

Upon a Surrender, the Perſon to whom made 
is to be admitted "Tenant, and the Party making, 
it, continues Tenant till the Admittance of the 
Surrendree ; but he cannot paſs away the Land or 
ſubject it to any other Incumbrances, but thoſe at 
the Time of the Surrender. 

Till Admittance, which is the giving of Poſ- 
ſeſſion, the Copyhold Tenant hath, not an Eſtate 
in the Lands, which may ſurrender to another ; 
except in the caſe of an Heir by Deſcent. | 

A Surrender made out of the Lord's Court is to 
be preſented at the next Court; as if the Sur- 


renderor or Surrendtee die before it is preſented, 


in that Caſe a Preſentment afterwards makes it 
ood. 


If the Tenants refuſe to preſent a Surrender 


thus made, they-are compellable to it in the Court 
of the Lord. 


There are Fines payable to the Lord on all 
Admittances in Fee; and on the Death of a Co- 


G5 pyholder 
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pyholder for Life, a Heriot of the beſt Beaſt or 
Goods is due to the Lord, according to Cuſtom. 

And if the Heir on the Death of his Anceſtor, 
do not come in to be admitted, upon three Pro- 
clamations made in Court, he may forfeit his Eſ- 
tate, But ſee Stat. 9 Geo. c. 29. 

By Cuſtom, the Widow of a Copyholder in 
. Fee may have her Free Bench, after the Death of 
her Huſband ; and there is alſo a Widow's Eflate 
annexed to the Copyhold for Life. 

Though it is held, if the Copyholder ſurrenders 
to the Uſe of another, and then dies, the Surren- 
dree ſhall have the Land, and ouſt the Widow of 
her Eſtate. 

Copyholds are not within the Statate of Join- 
tures, or of Uſes; nor fhall be extended in Exe- 
cution for Debt; for they are not affets to bind 
the Heir, &c. 

And yet they deſeend according to the Rules and 
Maxims of the Common Law. 


- 
See the Maxim, Conſuetudo Manerii et Loci, 
Ec. e | 


General Rules concerning Deeds and 
Conveyances of Lands. 


1. The Deed of Feoffment, is a Grant or 
Conveyance of any Manors Mefſuages, Lands or 
Tenements to another in Fee, that is, to him and 
his heirs for ever, by Delivery of Siſin and poſ- 
ſeſſion of the Eſtate granted, 

p A Feoff- 


- 


oe tl 
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A Feoffment is the moſt antient Conveyance of 
Lands at Common Law; and is ſaid to excel a 
Fine and Recovery, for it clears all Diſſeiſins, 
Abatements, Intruſions, and other wrongful E 
tates. . | | | 

And which neither Fine, Recovery, nor Bar- 

ain and Sale by Deed indented and inrolled does. 

It alſo bars the Feoffor from all collateral! Bene-- 
fit, in Reſpect to Conditions, powers of Revo- 
cation, Writs of Error, Cc. and deſtroys contin- 
gent Uſes. 

But no Deed of Feoffment is good to paſs an 
Eſtate without Livery of Seiſin; ſo that if either 
of the Parties die before Livery, the Feoffment is 
void, 

If a Bargain and Sale of Lands be not inrolled, 
and the Bargainor delivers Livery and Seiſin of 


the Land, according to the;Form of the Deed, it 


has been held to be a good Feoffment. 

Though where one makes a Feoffment, with- _ 
out any Conſideration of Money, &c. by that the: 
Eſtate paſſes, but not the Uſe, which ſhall de- 
ſcend to the Feoffor's Heir.. 

Since the Statute of Uſes,, the Deed: of Leaſe: 
and Releaſe has taken place of this Deed, as it 
unites the Uſe and Poſſeſſion, without Entry, 27 
H. 8. 4. 10. 

The Terms of Parties in Deeds, are Feoffor 
and Feoffee, Grantor and Grantee, Bargainor and 
Bagainee,. Leſſor and Leſſee, Deviſor and Devi- 
ſee, Obligor and Obligee, Ec. | 

2. The Deed of Leaſe and Releaſe, as uſe# 
in our Law, ſignifies a certain Inſtrument in Wri- 
ting for the Conveyance of a Man's Right or in- 
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tereſt in Lands and Tenements in Fee to another 


. Perſon, who hath Poffeflion thereof. 


A Leafe and Releaſe make but one Conveyance, 
being in Nature of one Deed ; and it amounts to 
a Feoffment, the Uſe drawing after it the Poſſef- 
fion, and ſupplying the Place of Livery and Seifin, 
required in that Deed, 1 
This Deed is now the uſual Conveyance of 
Lands or Tenements; in the making whereof, a 
Leaſe or Bargain and Sale for a Year, bearing Date 


the Day next before the Day of the Date of the 


Releaſe, is firſt prepared and executed. | 

To the Intent that by Virtue thereof, and of 
the Statute made for transferring Uſes into Poſſeſ- 
fion, the Leſſee may be in the actual Poſſeſſion of 
the Lands, &c. intended to be granted by the Re- 
leaſe, and be thereby enabled to take a Grant of 
the Reverſion and Inheritance of the ſaid Lands, 


to him, his Heirs and Aſſigns for ever. i 


On which the Releaſe muſt be executed, reci- 


ting the Leaſe or Bargain and Sale for a Year, and 
declaring the Uſe. 27 Hen. 8. c. 10. 


The Leaſe for a Year, different from othe 


'Leafes, muſt have the Words Bargain and Sell in 
' Conſideration of a Sum of Money; and 5s. tho' 
never paid, is a good Confideration, whereby the 


Leſſee for a Year becomes immediately in Poſſeſ- 
ſion, on executing the Deed, without any Entry 


made. 
And it is held, if only the Words Demi/e 


| Grant, and to Farm let, are uſed in the Leaſe or 


Bargain and Sale for a Year, in that Caſe the Leſ- 
ſee cannot accept of a Releaſe of the Inheritance, 


It 
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It is proper in the Leaſe for a Year to reſerve a 
Pepper-Corn Rent, which is is judged ſufficient to 
raiſe a Uſe; fo as to make the Leſſee capable of a 
Releaſe, & - 


The Perſon who makes the Releaſe, eſt not 


only have ſuch an Eſtate in himſelf, whereout the 


Eſtate may be derived to the Releaſee ; ; 

But alfo the Releaſee is to have an Eſtate in Pof- 
ſeſſion, that is, in Deed or in Law, in the Land 
of which the Releaſe is made, as a nn, for 
this Releaſe, 

And there muſt be ſufficient Words to we the 
Releaſe, and to create and raiſe a new Eſtate, or 
it will not be good, | 

A Releaſe made by a Perſon, who at the Time 


of making thereof, has no Right to the Lands; 


or if it de made to a Man, who at that Time hath 


nothing in the Lands, is void in Law. 


For he ought to have a Freehold therein, or' a 
Poſſeſſion, or Privity; and without Privity be- 
tween the Tenant in Poſſeſſion and the Releaſor, 
a Releaſe will not operate. 

Theſe Releafes that enure by way of paſſing an 


Eſtate, may be made upon a condition, "tc. fo 


as it be contairfed in the ſame Deed, or delivered 
at the ſame Time with it, 

3. The Conveyance by Fine and Recovery ; ; 
and firſt a Fine is a final Agreement or Conveyance 
upon Record, for the Settling or Aſſuring of Lands 


or Tenements, and is acknowledged in the King's 
Court by the Cognizor to be the Right of the 


Cognizee, the Perſon to whom the Acknowledg- 
ment is made. 


Tis obſerved that this Pine! is commonly upon 
a feigned Action on a Writ of Covenant, &. 
| and 
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and ſuppoſes ſome Controverſy, when in Fack 
there is none; and this is done to ſecure the Title 


that a Perſon has in his Eſtate againſt all others. 
Or it is to cut off Intails, ſo that Lands may 


with the greater Certainty be conveyed, either in 


Fee, Tail, for Life or Years. , 

And as a Fine for its bettter Credit is ſuppoſed to 
be made in the preſence of the King, being levied: 
in his Court of Common Pleas ; it therefore binds 


married Women, who are Parties, and others 


whom the Law generally diſables to act. 
But where a Feme Covert is Party, ſhe is to be 


ſecretly examined, by the Judge or Commiſſioner 


that takes the Fine, whether ſhe conſents freely 
thereto, or otherwiſe the Fine cannot paſs. 

A Fine is either Single, or Double, which may 
be with a Render back again of the Lands; and 
Fines are with Proclamations. according, to. the 
Statutes, or without them at Common Law; but 
thoſe by Statute are the beſt and moſt uſed. - 
There are likewiſe four Sorts of Fines ; though 
the Fine Sur. Cognezance de Droit come ceo, fc. is: 
the principal and ſureſt Kind of Find, as it gives 


preſent Poſſeſſion to the Cognizee, without any 


Writ of Execution : And this is a Fine according to 
the Statute, 
Upon Levying a Fine, the Privies in Blood, as 


the Heirs of the Cognizor, are barred preſently 
thereby. 1 

But Strangers to the Fine who are not r 
Privies, bave five Vears Time allowed them to 
enter on the Lands, &c. and claim their Rights. 


The like Time is given to Infants, after they 


come to full Age, and to Feme Coverts, not join- 


ing in the Fines, after the Death of the Huſbands ; 


alſo: 
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alſo to Priſoners after they are ſet at Liberty, and 
Perſons out of the Realm on their Return, Ce. 

And a future Intereſt cannot be barred by a Fine, 
till five Years after its coming in % as in Caſe 
of a Reverſion or Remainder in Eands, 

A Perſon that has two Titles ſhall have two five 
Years to make his Claim ; and where there is no 
preſent nor future Right in Land, Cc. but only a 
Poſſibility at the Time of Levying the Fi ine, a Man 
may enter and claim when he pleaſes. 

n Caſe one does levy a Fine of another's Lands, 
while he is in Poſſeſſion, or being let to his Tenant, 
this Fine ſhall not hurt or affe& him. 

A Man ſeiſed of an Eſtate in Fee- ſimple, Fee- 
Tail, or in Remainder or Reverſion, may levy 2 
Fine thereof. 

80 may a Tenant for Life to hold the Land to 
the Cognizee during the Life of ſuch Tenant ; but 
a Perſon who is only Tenant for Years cannot le- 
vy a Fine of his Term, unleſs he have a greater 
Eſtate. 

If a Perſon who is: Tenant for Life of Lands 
grants a greater Eſtate therein by Fine, then for 
his own Life, bis Eſtate will be forfeited, of which 
he in Remainder,. Sc. may take preſent Advan- 
tage. 

A bought of divers Perſons, by ſeveral Pur- 
ehaſers, may paſs in one Fine; but in that Caſe 
the Mrit of Covenant is brought by the Vendecs 
againſt all the Vendors, and every Vendor war- 
rants againſt him and his Heirs. 

On a Fine Uſes may be raiſed and created, Se. 
declared by Indenturas made before or after levying 
the Fine. 

And 
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And the uſual Fine bars the Iſſue in Tail, and 
not thoſe in Reverſion or Remainder, but a Reco- 
very cuts off all. : 

A Recovery, is a formal Act by Conſent, made 
Uſe of for the better Aﬀurance of Lands and Te- 
nements. 

And the End and Effect of this Recovery, cal- 
led in the Law a Common Recovery, is to-dock and 
deſtroy Eftates-Tail, Remainders and Reverſions, 
and bar the former Owners thereof, oe! 

A Common Recovery may be with ſingle, 
double or treble Voucher, and accordingly bars: 
And to a Recovery, there muſt be three Parties at 
leaſt, the Demandant, Tenant and Vouchee. 
The Demandant is the Perſon that brings the 
Writ of Entry, and therefore may be termed the 
Recoveror : The Tenant is he againſt whom the 
Writ is „ ere the Recoveree ; and the 
Wouchee is the Party whom the Tenant vouches and 
calls to Warranty for the Lands demanded, 

In proſecuting a Recovery there is a colourable 


Suit, or Action Real brought by the Demandant, 


who is uſually ſome Friend of the Perſon having 


the Eftate, and he by a feigned Count or Declara- 


tion pretends he was diſſeiſed of the Land, by.the 
Tenant. | 

Then the Demandant is ſuppoſed to come into 
Court, and this feigned Tenant, if it be a Single 
Recovery, is made to appear and vouch to War- 
ranty the Bag bearer to the Cuſtos Brevium, who is 
called the common Vouchee, and is ſuppoſed to war- 


rant the Title. 


And this Vouchee appears, as if he intended to 
defend the ſame; and for that End craves a Day 
FTA for 
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for making his Defence, but on the Day given he 
makes Default, ſo- that the Plaintiff or | Nas 
dant has Judgment to recover the Land againſt 
the Tenant or Defendant, and he to recover in 
Value againſt the common Vouchee; 

On which there goes out a a Mrit of ne ſor 
the Poſſeſſion of the Lands. 

In caſe the Recovery: be with double, or treble, 
Voucher, then by Fine, Feoffment, or Leaſe and 
Releaſe, the Eſtate muſt be diſcontinued, and a, 
Tenant of the Freehold made of the Land : and 
thereupon the Practice is to bring a Writ/ againſt 
that "Tenant and he is to vouch the Tenant in 
Tail, and he the common Vouchee. | 

Whereupon Judgment is given for the Deman- 
dant againſt the Tenant, and for the Tenant to 
recover in Value againſt the Vouchee, and fo the 
fuſt Vouchee againſt the ſecond, &c. as the Re- 
r is brought. | 

Theſe Recoveries are much favoured in Law, 
many of the Inheritances of the Kingdom depend- 
ing upon ſuch Kind of Aſſurances; and they ſup- 
poſe a Recompence in Value to all Perſons that loſt 
the Eſtate : But the Recovery in Value is only ima- 
ginary, and it is a Bar to the Intail for ever. 

Where there is a Tenant for Life, with Re- 
mainder in Tail, and Remainder or Reverſion in 
Fee; if the Tenant for Life be impleaded by 
Agreement, and he vouches the Tenant in Tail, 
who vouches over the common Vouchee. | 

This bars the Remainder or Reverſion in Fee, 
though he in Reverſion or Remainder never aſſent- 
ed to the Recovery. 

But if Tenant for Life alone ſuffers a Recovery, 
without the Conſent of him in Remainder, it is 

no 
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no Bar: Alſo a Recovery, though well ſuffered, 
bars only where there is a Privity in Law; that is 
the Iſſue, and he in Remander, and Reveiſion, 
We. *- 118 V | 
It ſhall not bar the Heir, who claims as a Pur- 


chaſer, and not by Deſcent 3 and a Stranger is not 


barred by a Recovery, and Non-claim, as in Caſe: 
of a Fine, | | 

On ſuffering a Recovery, a Perſon may ſell and 
diſpoſe of his Eſtate as he pleaſeg but either a Fine 
or Recovery may be avoided on Account of Er- 
ror, or by Reaſon of Fraud and Deceit, Sc. 

By Statute Recoveries are held to be good, with- 
out Conveyances from Leſſees to make Tenants 
to the Writ of Entry, &c. fo as ſuch Tenants 
have conveyed to them an Eſtate for Life at leaſt. 

- Purchaſers having been in Poſſeſſion of the 
Eands, twenty Years, may produce Deeds making 
a Tenant for ſuffering any Recovery, and declar- 
ing the Uſes, which ſhalt be allowed to be Evi- 
dence of it, though not regularly entered on 
Record. | | | 
And after that Space of Time, all Recoveries 
are deemed valid, if it appears there was a Tenant 
to the-Writ, and the Perſons had an Eftate ſuffi- 
cient to ſuffer them, notwithſtanding the Deeds 
are loſt. 14 Geo. 2. c. 20. 1 

4. The Deed of Bargain and Sail, is a 
Deed or Conveyance whereby the Property of 
Lands and Tenements is, for good and valuable 
Conſideration, granted and transferred from one 
Perſon to another. 

Tis called a real Contract, where a Recom- 
pence is given by both the Parties to the Bargain; 
as if one Bargain and Sell his Land to another 1 
? | | ¹ 


— 


Ok Paxims and General Rules. 139 
ſon for Money, the Money in that Caſe is a Re- 
compence to him for the Land, and the Land to 
the other for the Money. 

And if Money is mentioned to be paid in a n 
gain and Sale, and in Truth none is; ſome Au- 
thors ſay, it may be a good Deed of Bargain and 
dale, becauſe no Averment lies againſt that which 
is expreſly aflirmed in the Deed ; except it be queſ- 
tioned as fraudulent. | | 

Yet where a Deed expreſſes a Conſideration upon 
a Purchaſe, others hold this will be no proof upon 
a Trial that the Money was actually paid; but the 
ſame muſt be made out by Witneſſes, 

A Bargain and Sale of Lands in Fee, is to be by 
deed indented and inrolled in one of the Courts at 
MWeſiminſter, or in the County where the Lands lie, 
before the Cu/tes Rotulorum, and Juſtices of Peace. 

And the Inrolment muſt be made within fix 
Months after the Date of the Deed, to be aceoun ; 
ted at twenty-eight Days to the Month. 

But this extends not to Bargains and Sales for 
Terms of Years, &c. for they are good though 
not inrolled, nor by Deed inderited, 27 H. 8. 
c. 16. 5 

The Death of either the Bargainor or Bars 
gainee, before the Inrolment of this Deed, will 
not hinder the Paſſing of the Eſtate. 

But the Freehold is in the Bargainor until it 
is inrolled, and therefore the Bargainee- may not 
bring Action of Treſpaſs before Entry had; yet 
"tis ſaid he may Surrender or Aſſign his Intereſt. 

By the Statute of Inrolments, the Eſtate ſhall 
not veſt, except the Deed be inrolled ; but this 
being done, it ſettles and veſts from the Begin- 
ning, according to the Statute of Uſes, 

Where 
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Where a Bargain and Sale of Land is made, it 
paſſes the Freehold of the Lands, and alſo Rever- 
ſions and Remainders, without Livery and Seiſin. 
Though in general no Perſon can make ſuch 
Deed of Bargain and Sale, that has not the Poſ- 
ſeſſion of the Land at the Time of the Sale: For 
if he be not in Poſſeſſion, nor receives the Rents; 
to make it good, there ought to be Livery, and 
the Deed is to be ſealed on the Lands. 

There is a Bargain and Sale ok Goods, 
which a Perſon may at any Time ſell, even tho” 
an Execution be coming out againſt him; unleſs 
there is a private Truſt between the Parties, and 
the Writ of Execution is delivered to the Sheriff. 
But a Sale of Goods upon a Sunday will not al- 
ter the Property; and a Contract for the Sale of 
Goods, for 10 J. or upwards, ſhall not be good, 
except the Buyer receive Part of the Things ſold ; 
or gives ſomething in Earneſt to bind the Bargain; 
or ſome Note thereof be made in Writing ſigned 
by the Party, &c. 29 Car. 2. c. 3 
An Agreement for the Sale of Lands muſt: be 
in Writing, and be ſigned by the Seller, or it 
will not be binding; though a Guinea ar other 
Money be given in Earneſt. | 
On any Bargain or Contract, where there is 
not what is called Quid pro quo, it is void in Law, 
and termed a nude Contract : but if the Sum given 
be ever ſo ſmall, the Contract is good, | 
And if a Contract or Bargain be to pay Mo- 
ney to another at a Day to come, and he dies be- 
fore, it ſhall go and be paid to his Executors, or 
Adminiſtrators, 
5. Deeds of Gift and Gzant; a Deed of Gift 
is a Conveyance or Inſtrument, by which Lands 


. 


and 
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and Tenements or Goods are paſſed from one to 
another. 

And a Gift is of a larger Extent than a Grant, 
it being applied to Things moveable and immove- 
able; this Deed is alſo good, without any Conſi- 
deration : But great Care muſt be taken that there 
be no Fraud in making it. | 

For if a Gift and Conveyance of Lands be 
made with Intent to defraud a Purchaſer on good 
_ Conſideration, as againſt ſuch Purchaſer it ſhall be 
deemed. void. 

And the Parties juſtifying the ſame to be bets 
fide made, ſhall forfeit a Year's Value of the Lands, 
&c. and be likewiſe impriſoned. 27 Eliz. c. 4. 
per ren by 39 Elz. c. 18. 

So it is where any Deed of Gift or Grant is 
made, of Lands or Goods, to deceive Creditors 
of th-ir juſt Debts, as to the Creditors it is void 
in Law; but not againſt the Party himſelf that 
makes the Deed, or his Executors, Cc. againſt 
whom it remains good, 

A general Deed of Gift of all a Man's'Goods, 
is liable to Suſpicion of being fraudulent, though 
a true Debt be owing to the Party to whom Hes ; 
and it is void againſt other Creditors, 

And the ſeveral Marks of Fraud in Law, are 
if a Gift of Goods be general ; if the Donor con- 
tinues to poſſeſs and uſe the Goods; if the Deed 
be made in ſecret ; or upon any.implied Truft and 
Confidence; or if done whilſt an Action is de- 
pending. 

Therefore whenever a Gift is made in Satisfac- 
tion of a Debt, it is proper to have it done in a 
publick Manner, before Witneſſes of Credit; and 


that 


* 


1 


\ 
— 
- 


142 Of Maxims and General Rules. 
that the Goods and Chattels at the ſame Time be 


appraiſed to the full Value. 


« 


In ſome Caſes, there is a Gift in Law ; as where 


A Perſon is made Executor of a Will, or marries 
a Woman, the Law in the one Caſe gives him 
the Teſtator's Goods, and in the other Caſe the 


Goods of the Wife, liable to ſatisfy Debts. 


A Grant, is a Conveyance in Writing of ſuch 
incorporeal Things as lie in Grant, and not in Li- 
very; and Grants are made by Perſons who can- 


not give but by Deed. 
lere the Things grantable are Reverſions 


, Ad- 


vowſons in Groſs, Tithes, Rents, Services, Com- 


mons and ſuch like but generally we ſay 


Land 


is granted in any Deed, and the Words Give and 
Grant, &c. of what lies in Grant, will amount 
either to a Gift, Grant, Feoffment or Releaſe, 


Oc. ; 


There muſt be A Foundation of Intereſts in 


Grants, or they will not be good ; and the 


Law 


does not allow of a Grant of Titles only, or im- 
perfect Intereſts, or of Rights as are merely fu- 


ture. 


A Grant ſhall be taken in Favour of the Gran- 


tee; alſo the Grantee himſelf is to take by 


the 


Grant, and not a Stranger: In Caſe Lands are 
granted by Deed, the Houſes that ſtand thereon 


paſs to the Grantee. 


And by the Grant of all the Lands, the Woods 


will paſs; but Trees in Boxes, Cc. do not 
in ſuch a Grant, becauſe they are ſeparated 
. the Freehold. 


paſs 
from 


In every Grant there muſt be a Grantor or Per- 


ſon able to grant, and a Grantee capable © 


f the 


Thing 


7 


Df — mat Ros, 143 


Thing granted, ſomething granted as is grantable ; 
it is to be done in the Manner the Law requires, 
and there muſt be an Acceptance of the Grant by 
him to whom made. 

Oae attainted of Treaſon or Felony, may make 
a Grant, and it ſhall be good againſt all Perſons 
but the King, and the Lord of whom the Land is 
held; and againſt them too for his Relief in 
Priſon. 

If any Grants are made by Perſons Non ſane 
Memoriæ, they are good, as to themſelves, but 
voidable by their Heirs, &c. and though. Infants, 
and Feme Coverts, are not capable to be Gran- 
tors, yet they may be Grantees; 

But ſubje& to the Diſagreement of the Huſband 
to the Grant made to the Wife, and of .the In- 
fant to his Grant at his full Age. 

Where there appears to be lacertainty, or Im- 
poſſibility in Grants, or when they are againſt 
Law, they are judged void, | 

6. A Leaſe of Lands, Cc. is a Demiſe or 
Letting of Lands or Tenements to another for 
Term of Life or Years, under a Rent reſerved. 

All Leaſes that exceed three Vears, are to be 
reduced into Writing; and if the Subſtance of a 
Leaſe be put in Writing, and ſigned by the Par- 
ties, though it be not ſealed, it ſhall have the Ef- 
| fect of a Leaſe for Years. 29 Car. 2 c. 3. 

And where a Leaſe is ſealed by the Leſſor, but 
the Leſſee hath not ſealed the Counterpart; the 
ſame is binding, ſo as an ACtion of Covenant may 
be brought againſt the Leſſor upon the Leaſe. 

If Articles of Agreement only are made, with 
Covenants to make a Leaſe for a Term certain, 7 

an 
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and under ſo much Rent, this implies a Leaſe, ou 
has been ſo adjudged. | 
Alſo the Words to have and poſſeſs Lands in 
Conſideration df yearly Rent, will make a Leaſe 
of the Land; and a Licence to occupy and take 
* the Profits, &c. amounts to a Leaſe. 
Leaſes may be made for any Number of Years. 
or Months, Sc. But the Term muſt have a cer- 
tain Commencement, and Determination; and if 
by Reference to a Certainty, it may be made cer- 
tain, the Leaſe will be good. 

A Leaſe is frequently granted for ewenty-one t 
Years, if the Leſſee ſhall ſo long live, and is good, 1 
though it contains a Certainty in an Uncertainty. — 

a 
0 


One makes a Leaſe from three Vears to three 
Fears, it is good for ſix Years but where a Leaſe 
is made in Writing for à Lear, and ſo from 
Year to Year, as long as both. the Leſſor and Leſ- 
ſee ſhall agree, this is binding but for a Year, 
Vet if the Leſſee does enter upon the ſecond 
ö Year, he thereby becomes bound to hold the Land, 
ec. that Lear. 
1 It is a Maxim in Law, chat Rent on Leaſes yr 
1 be reſerved tò him from whom the Land moveth; 
: as the Leſſor, or his Heirs, &c. 
If a Leaſe is made for Years of Lands in Fee- 
ſimple, rendering Rent to the Leſſor, his Execu- 
tors, or Aſſigns, during the Term; the Heir ſhall 
have the Rent as incident to the Reverſion. 
So where the Leſſor dies before the Day of Pay- 
ment of Rent, it ſhall go to his Heir; but when 
it grows due in the Leſſor's Life-time, it goes to 
his Executors, 
64 Here it is . ſajd, the Rent i is not 1 till the Yaſt R. 
Mͤinute of the Day; for which Reaſon, if the Leſ- 
ſor 


2 
Ir 
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ſor die upon the Day whereon payable, and Rent 
is unpaid, his Heir ſhall have it. 

And yet if it be paid that Morning, de ſore the 
Leſſor dies, his Executors ſhall retain the ſame. 

In caſe a Perſon makes a Leaſe of Lands, yield- 
ing Rent at ſuch a Feaſt, or within one Month af- 
tet; and the Leſſor dies between the Feaſt-Day and 
the End of the Month, the Rent muſt be — to 


the Heir, and not the Executor; becauſe until the 


Month's End it was not due. 
If a Tenant for Life dies on the Day on which 


the Rent was reſerved to be paid, his Executors, 
Dc. in an Action upon the Caſe may recover the 


whole Rent of the Under-tenants: or if he die 
any Time before ſuch Day, a due Proportion there- 
of, Stat, 11 Geo. 2. c. 1 ä 

Leſſees that hold over 1 after the Expira- 
tion of their Terms, ſhall pay double Rent; and 
when Half a Year's Rent is due from any Tenant, 
and no Diſtreſs can be found on the Lands, the 
Leſſor or Landlord may ſerve an Eje&ment on the 
Land, and have Judgment to recover, Ge. 

But a Leſſee in ſuch Caſe may within fix 
Months after file his Bill in Equity, and be re- 
lieved thereon. 4 Geo. 2. c. 28. 

And if a Tenant in Arrear one Year's Rent, 
ſhall deſert and leave the Premiſſes, two Juſtices 
of Peace, at the Landlord's Requeſt, may en 
upon and view the Lands, Se. And if on No- 
tice fixed by them, the Tenant does not return and 
pay the Rent, his Leaſe ſhall become void. It 
Geo, 2. c. 1 

A Perſon of common Right may diſtrain for 
Rents, though there TI Cauſe of Diftreſs in 

the 


i Be 


het 5 O_o. 
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the Leaſes, ſo as he have the Reverũon of the 
Lands. n 

The Diftreſs for Rent is to be taken on the 

Land chargeable there with; and it muſt be made 
of ſuch Things whereof the Sheriff may make 
Replevin, and deliver in as good Condition as at 
the Time of the Taking. 
Any Goods may be taken in Diſtreſs, as well 
as Cattle; another's Goods in the Tenant's Houſe, 
and Beaſts of a Stranger in the Landlord's Ground, 
being Levant and Couchant, and having well reſ- 
ted themſelves there, may be likewiſe diſtrained. 

For the Land is Debtor for the Rent, and the 
Landlord need not enquire whoſe Cattle they are 
that he finds therein. 

Where Goods or Chattels ſhall be diſtrained for 
Rent reſerved upon any Leaſe or Contract, if the 
Goods are not replevied by the Tenant within five 
Days after ſuch Diſtreſs, and Notice thereof, they 
may then be appraiſed by two ſworn Appraiſers, 
and ſold by the Perſon diftraining, with the Under- 
Sheriff, or Conſtable of the Place, &c, 

An Inventory is taken of the Goods diſtrained 

in the Preſence of Witneſſes; and the Conſtable, 
Sc. muſt ſwear the Appraiſers, to appraiſe them 
truly; and the Debt being ſatisfhed by the Sale, 
the Overplus of the Money, if there be any, is 
to be left in the Conſtable's Hands, for the Ow- 
ner's Uſe. 2 V. & M. c. 5. 
I any Tenant fraudulently carries away his 
: Goods, to prevent a Diftreſs, the Landlord with- 
in thirty Days after may deſtrain them, wherever 
they ate; and the Tenant and Perſons affifting in 
the Fraud, ſhall forfeit double the Value of th 


Goods. | 
And 


Condition, that if the M 
agreed, the Deed ſhall ceaſe and be void. 
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And where ſuch Goods are concealed in any 
Houſe. or Place, on Oath made of reaſonable 
Ground of Suſpicion before a Juſtice af Peace, 
by his Warrant the Houſe may be-brake open to 
diſtrain them. 

The Landlord may A Lidiain any Cattle of the 
Tenant's feeding on Commons, or Corn, Graſs, 
or Fruits growing on the Lands, and cut, gather, 
cure and diſpoſe of the fame, c. 

This is in Caſe the Tenant.does not before pay 


the Rent, and all Coſts and Charges. $ Gee. 2. 


cap. 19. 

On a Reſcous of Goods diftrained, 8 Da- 
mages and Coſts may be recovered againſt the Of- 
fenders, by Action on the Caſe. 


And if any Diſtreſs or Sale be made, where no 


Rent is due, the owner of the Goods diſtrained 


may by an Action of Treſpaſs recover of the Per- 


ſons diſtraining, double the Value and full Coſts. 


7. The Deed of Pozegage, is a — 
Conveyance of Lands or Tenements, Sc. | 


Security for Money borrowed. 
It is called Mortgage, becauſe the Lands are as 
a Dead Phage, until the Money borrowed is re- 


paid; or for that if the Money be not paid at the 


Day, the Land dies to the Debtor, and is forfeited 
to the Creditor, 

And Mortgages may be made in ſeveral ways; 
as by Leaſe for a long Term, Leaſe and Releaſe, 
or Aſſignment, Cc. but they are commonly made 
by Leaſe for five hundred Years, 1 a Pep- 
per-Corn Rent is reſerved. 

In which Deed there is contained a ; Provife or 


oney is paid at the Day 


H 2 And 
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And here until Failure be made in Payment, the 
Mortgagor holds the Lands; but if Failure is 


made, on which the Mortgagee enters on the 


Land, yet the Mortgagor has an Equity of Redemp- 


tion, and may call the Mortgagee to an Account 


for his Receipt of the Profits. | 
Likewiſe the Mortgagee, if he be minded to bar 
the Equity of Redemption, may call the Mortga- 
gor to Account, either to pay what is due, or be 
forecloſed of his Equity of Redemption; which 
the Court of Chancery will generally order: Tho' 
upon the Mortgagor's paying the Intereſt of the 
Money, theſe Mortgages often continue à long 
Time.. vis 

The Right or Intereſt in Lands mortgaged is by 
Law ein the Mortgagee before Forfeiture; he has 
' purchaſed: the Land as it where upon a valuable 
Conſideration, as the Law will intend. 

For though the Mortgagor may redeem, yet it 
is not certainly known whether he will do fo or 
not; and if he does not, the Eſtate becomes abſo- 
lute in the Mortgagee, who is eſteemed in Poſſeſ- 
ſion on Executing the Mortgage. 

Therefore if the Money be not paid, whereby 
the ſame is forfeited, the Mortgagee may bring an 
Ejectment without actual Entry, 121 | 

As the Mortgagor's Heir, is intereſted in the 
Condition, he may pay the Money, and fave the 
Forfeiture; and ſo may Executors, Cc. And it 
is held that Mortgages are a Part of the Perſonal 
- Eftate, if it be not otherwiſe declared by a Mort- 
gage in Fee. ; 3 | ©, BY © $a 

[The Perſonal: Eſtate of the Mortgagor, ſhall 
alſo in Favour of the Heir, he applied to pon the 

It ü Ort» 
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Mortgage, where there are Aſſets befizes for the 
Parese of all Legacies. 

In Caſe Lands are thrice 3 it has 
been ruled in Equity that a third Mortgagee may 
buy in the firſt Incumbrance, and thereby ſhall 
hold againſt the ſecond Mortgage. 

But that is, unleſs ſuch ſecond Mortgagee ſhall 
ſatisfy the Money paid by the third Mortgagee to 
the firſt, and alfo his own which he lene on the 
laſt Mortgage. Fo 

And where Perfons having once mortgaged 
Lands, do mortgage the ſame a ſecond Time, 
without diſcovering the firſt Mortgage, there Equi- 
ty of Redemption will be forfeited, and the ſe- 
cond Mortgagee may redeem, c. by Statute 4 
N. & M. c. 16. 

When any Action of Ejeftment is brought for- 
recovering Land, &c. mortgaged, and there is-no 
Suit in Equity for forecloſing or redeeming it, if 
the Perſon intitled to redeem, ſhall, pending the 
Action, bring the Principal and Intereſt due, with 
Coſts, into Court, it ſhall be taken as a full Sa- 
tis faction of the Mortgage. 

And the Mortgagee ſhall thereon be obliged to 
reconvey the Land to the Mortgagor, and deliver 
up all Deeds. 7 Geo. 2. c. 20. 


8. The Deed of Surrender, is an Inftru- 


ment whereby a particular Tenant of Lands, &c. 


for Life or Years, doth yield and give up his 
Eftate, to the Perſon who has the immediate Re- 
verſion or Remainder, ſo that they may have the 
preſent Poſſeſſion thereof. 

There is likewiſe a Surrender without Deed, 
called a Surrender in Law; as where a Perſon has 
a Leaſe of a Term, and during the Term of his 

H 3 Leaſe 
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Leaſe: takes a new Leaſe of the ſame Lands, it 
will be a Surrender in Law of the former Leaſe. 


And this Surrender ſhall take Effect, though the 


ſecond: Leaſe be for a leſs Ferm than the firſt; and 
although it is made upon Condition, or be a void- 
able Leaſe, for both the Leaſes cannot ſtand og 
ther in one Perſon. ©» 

A Eeafe is made for Years, to commence. at a 


future Day, this Iatereſt may not be ſurrendered. 
by Deed ; but if the Leſſee before the Day does 


accept of a farther Leaſe of the Land, barely the 
firſt Leaſe becomes ſurrendered in Law. 
And thus the Surender wrought by Operation 


of Law, is of greater Efficacy than that made by 


Deed. entered into by the Party. 


In the making a Surrender, the Suſramdnröm 


muſt have an Eſtate in Poſſeſſion of the Lands ſur- 
rendered; the Surrenderee is to have a higher or 
greater Eſtate i in bis own Right, than the Surren- 
deror hath in the Land, that the Surrenderor's; 
Eſtate may be drowned therein; and he muſt be 
ſole ſeifed of his Eſtate in Reverſion, c. | 

A Surrender may be abſolute, or conditional, 
and be to a Uſe; but it cannot be made of an 
Eſtate in Fee, by the Common Law; nor may 
one Termor regularly ſurrender to another. 

If a Leſſee for Life ſurrenders to one in Re- 
mainder for Vears, it is void. 

9. A Will, or Laſt Will and Teſtament, is 
2 ſolemn Inſtrument in Writing, whereby a Per- 
ſon declares his Mind and Intent, as to the Diſ- 
poſition of his Lands, Goods, or other Eſtate, or 
of what he would have done after his death. 

In a Will where Lands are given, the Gift is 
called a Deviſe 3 but when Goods and Chattles 


are 
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are given, they are termed a Legacy: And in a 


Will of Goods there muſt be an Executor ap- 


pointed, but he has nothing to do with the Free- 
hold Lands, 5 | * 
All Perſons that have a ſole Eſtate in Fee- 


Simple, of any Lands or Tenements, may deviſe 


and give away the ſame by Will to whom they 


think fit; and this extends to Perſons ſeiſed in 
Coparcenary, or as Tenants in common. 34 & 
35 H. 8. c. 5. 0 

Lands intailed are not deviſeable, only thoſe held 
in Fee, and Goods and Chattels; and Wills made 
by Infants, Cc. or Perſons not of ſound Memo- 
ry, are deemed not good in Law; but tis ſaid an 
Infant of the of fourteen may make a Will 
of his Goods or Chattels. | 

By the Statute for Prevention of Frauds, Wills 
and Deviſes of Lands, &c. ſhall be in Writing, 
and ſigned by the Deviſor, or ſome other by his 
expreſs Directions, in the Preſence of three cre- 
dible Witneſſes, | | 

And no Will made in Writing ſhall be rovoked 
but by ſome other Will that is made in Writing, 
or by cancelling the ſame by the Teſtator himſelf, 
or by his Direction, &c. 29 Car. 2. c. 3. per- 
petuated by 1 Jac. 2. c. 7. fe 5. 

Where a Man by Will deviſes all his Lands and 


Tenements, all the Land he hath in Poſſeſſion, 


and alſo in Reverſion do paſs: Though if a Per- 
ſon having Lands in fee, and other Lands for, 
Years, does make ſuch Deviſe of all his Lands, 
Sc. thoſe in Fee-ſimple only paſs thereby, 

It is held that Lands bought after the makin 
of a Will, ſhall not paſs by the Deviſe of all 


Lands and Eftate, whereof the Teſtator ſhould” 


H 4 die 
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die poſſeſſed; for a Deviſe of Lands is not good 

if the Beviſor at that Time hat nothing in them. 
In ſuch Caſe a Deviſe of Perſonal Things will 

be conſtrued good tho? the Teſtator had them not 


at the Time of making his Will. 1 Sulk. 257. pl. 16. 


There are Likewife ſome other Differences; a 
Term may be deviſed by Will to one for Life, 
with a Remainder to another for the Reſidue of 
the Term. 

But a perſonal Chattle may not be given to one 


during Life, with Remainders to others; yet the 


Uſe thivect may, and the Thing itfelf afterwards 
to another. 

By way of future 8 Land may 
be deviſed to an Infant in his Mother's Belly, and 
be good; it is otherwiſe by a Grant or Gift, 
where there ought to be one of Ability to have pre- 
fent] 

if the Lands are deviſed by Will to a Perſon, 
to hold to him for ever, the Deviſee ſhall have a 
Fee-fimple ; ſo where Land is given to one to diſ- 
poſe of : at his Pleaſure ; or when a Man deviſes 
that ſuch a one ſhall be his Heir, and have all his 
Inheritance, 

But if 'a Deviſe of Lands be to one, without 
any more Words; or if it is of all a Man's Eſtate, 
it paſſeth only an Eſtate for Life, and not a Fee 
by Implication. _ 

The Law requires Certainty in the Deſcription 
of Perſons and Things in a Will ; and if Land be 
given to a Man who ſhall marry the Teſtator's 
Daughter, or to him and his Children, &c. it is 
certain enough. 

A Condition in a Will, that a Woman ſhall 
not marry ſuch a Perſon, or without Conſent of 

another, 
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another, is unlawful and void ; except the Portion 
on the Marriage be limited over to ſome other Per- 
ſon, who in that I may have the Legacy. 
5 Vin. Abr. 343. pl. 

If a Man deviſes One thouſand Pounds to his: 
Daughter at the Age of twenty-one Years, and 
ſhe dies before the Legacy is extinguiſhed and 

one. 

But in Caſe ſuch Legacy had been to be paid 
her at that Age, it is then Debitum in præſenti, & 
ſolbendum in futuro, by Conſtruction of Law, and 
the Daughter's Adminiſtrator, &c. ſhall have it 8 
on her dying before. 

Yet it is ſaid that Words in Wills ought to be 
always conſtrued according to the Intention of the 
Parties that make them, as near as can be collec- 
ted; and the intent in a Will ſometimes makes 
Eſtates paſs contrary to the Rules of Law, with 
Reſpect to other Deeds. 

No Will has Force tilt after the Drath of the 
Teſtator; but then it gives and transfers Eſtates, 
and alters the Property of Lands and Goods, as 
effectually as any Deed or Conveyance executed in 
a Man's Life- time. 

And thereby Deſcents may be prevented, Eſtates 
in Fee- ſimple, Fee-tail, for Life or Years, ma 
de made; and he that takes Lands by Deviſe is in 
Nature of a Purchaſer. 

A Perſon can make but one Will to take Effect; 
though he may make as many Codicils as be 
pleaſes, 

The laſt Will made; or ee i ina Will there 
happens to be too Deviſes of the ſame Thing, the 
laſt Deviſe only ſtands in Force: But when the 
Teſtator is moved to make his Will by Fear or 
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Tbreatning, in order that he may be at Quiet, Cc. 
it may be ſet aſide, _ . | 

And Erecutoz of a Vill is to aſſent to the De- 
viſe of Goods, Cc. and he is to make an Inventory 
of all the Goods and Chattels of the Teſtator, 
with their Value, c. in the Preſence of two Le- 
gatees, or other ſufficient Perſons. 

Then the Executor muſt prove the Will in the 
Spiritual Court, by his own Oath, or by Witneſ- 
ſes if required and the Copy thereof in Parch- 
ment delivered to him under the Ordinary's Seal 
is called the Probate. . 
After this is done, the Executor is to pay all 
Debts, before Legacies, in the following Order, 
uiz, The Charges of the Funeral being firſt ſa- 
tisfied, the King's Debts ſhall be preferred; then 
Debts on Judgments, and Statutes or Recogni- 
zances, thoſe due on Mortgages, Bonds, and other 
Specialties, Rent on Leaſes, Servants Wages, 


Debts on Shop Books, &c. 


And if an Executor pays the Debts in any othes 
Order, he is liable to the Payment of any Debt of 
a higher Degree out of his own Eſtate, by the 
Common Law. * | 
The Executor is to pay the Legacies, after the 
Debts, and he may prefer a Legacy to himſelf : 


| Alſo be may pay what 1 he pleaſes firſt, or 


give to each Legatee a Part, in Proportion, on 
there not being enough for paying every one his 
ole Legacy. * 3 
. © op Executor is not bound to Order, 
as in the Caſe of Debts due ſrom the Teſtator, 
Aa. Adminiſtratoz is he who has the Goods of 
a Man dying intefate, without Will, committed 
| to 
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to his Charge; and all ſuch Goods as come to the 


| Hands of the Adminiftrator, fhall be Afers to 


make him chargeable for Debts to Creditors, as. 
Executors are to the Crediturs and Legatees. 

The Perſons to whom Adminiftration is grant- 
able by the. Ordinary, are as follows. | 

Firſt to the Huſband of the Wife's Goods and 
Chattles, and to the Wife of the Huſband's 
Goods. 

If there is no Huſband or Wife, then to the 
Children, either Sons or Dau ohtery. 

In Caſe there be no Childsen alive, to the Fa 
ther or Mother; after whom to a Brother or Siſter 
of the whole Blood or half Blood. 

And if there are none ſuch, to the next of Kin, 
as Uncle, Aunt, or Couſin. 

Laſtly to a Creditor of the Deceafed, or any 
other — the Ordinary's Diſcretion. 

And after the Adminiſtrator has paid all Debts, 
he is to make a Diſiribution of the Surpluſage, ac- 
cording to Law; as one Third to the Wife and 
the Refidue equally among the Children, and dels, 
Repreſentatives. 

Where there are no children, a Moiety of the 
Perſonal Eſtate ſhall go to the Wife, and the Reſt 
equally to the next of the Kindred ;. and if there 
is no Wife but Children, the whole ſhall be di- 
vided amongſt ſuch Children, if there be neither 
Children or Wife, it ſhall remain to the neareſt of 
Kin in equal Degree. Stat. 22 & 23 Car. 2. & 
10. perpetuated by 1 7ac. 2. d. 17. { 8. 

In Caſe Children die after their Father, with- 
out Wife or Child, the Mother, and every Bro- 
ther and Siſter, and. the Repreſentatives of them, 
ſhall have equal Share in their Perſonal Eſtates. 
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But no Repreſentatives are allowed after Bro- 
thers and Siſters Children; and thoſe advanced in 
the Inteſtate's Life- time, are excepted. 
Though the Heir at Law is to have a Share in 
the Diſtribution. 1 Fac. 2. c. 17. 


IV. Of Moot Points or Caſes. 


6 HE Word t (as derived from the 
. L e Pad) is a Term uſed 
in the Inns of Court, and fignifies that Exerciſe or 
Arguing of Caſes, which young Barriſters and 
Students have been uſed to perform at certain 
Times, the better to qualify them for Practice, 
and Defence of Clients Cauſes. 8 

And the Place where ſuch Mot Caſes were ar- 
gued, was antiently called the Moot- Hall; at 
which Time the Benchers choſe a Bail: of the 
Moots : There was likewiſe an Exerciſe termed 
Bolting, which Word intended a private Arguing 
of Caſes. | 

In theſe Exerciſes, two Barriſters ſat as Judges, 
and three Students brought each a Caſe, out of 
which the Judges choſe one to be argued, which 
deing done, the Students firft argued it, and after 
them the Barriſters. 

Alſo there was an Afternoon's Exerciſe or Moot, 
for the Inſtruction of young Barriſters, called the 
Parviſe, bearing the ſame Name originally with 
the Parviſiæ in Oxford: Of this Chaucer ſays, 


A Serjeant at Law that ware and wiſe, 
- That often bad been at the Parviſe. 


„„ 
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By the antient Orders, a Perſon could not be 
called to the Bar, to plead Cauſes in our Courts, 
in leſs Time than eight Years, now reduced to 
ſeven ; if they are not called Ex gratis. 

The Exerciſes uſually done by them, were 
twelve grand Mots, performed in the Inns of 
Chancery, in the Time of the Readings and twenty- 
four petty Moots in the "Term-times, before the 
Readers of the reſpective Inns. 

A Barriſter newly called was alſo obliged to at- 
tend the Exerciſe of the Houſe the ſix next lon 
Vacations, in Lent and Summer: and thereupon 
for thoſe three Years, he has been ſtiled a Vacation 
Barriſter. _ Wy 

But ſuch young Counſellors and others are ge- 
nerally termed Utter Barriſters, or Pleaders oufter 
the Bar, to diſtinguiſh them from the Counſellors 
or Benchers admitted to plead within the Bar, as. 
the King, Queen, or Prince's Counſel are, 

A great many of the Exerciſes, formerly re- 
quired to be performed by Perſons, before the 
were called to the Bar, ſeem to be of late dil. 
penſed with, which makes their Admiſſion more 
. | 

An Attornies are now to ſerve a Clerkſhip of 
five Years, and be examined, ſworn and admit- 
ted by the ſudges in open Court, and afterwards 
inrolled, before they ſhall be allowed to practice in 
the Courts at Weflminſter ; and if they ſue out 
any Writ, or act in thoſe Courts, without, 
being fo admitted, &c. they are Hable to-a large 
Penalty. See Stat. 2 G. 2. c. 23. perpetuated by 
30 G. 2. c. 19. 1475 

As they are likewiſe, if they do not take the 
Oatbs to 4 Government, and ſhall be diſabled. 


And 


LP 
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And the Courts of Law and Equity, for the 
Arguing, Trying and Determining all Caſes, and 
which are always attended by the ableſt Counſcl- 
lors and Pleaders, are theſe following. . 

t. The-Chancery, or the High Court of Chan- 
cery, ſo termed, becauſe it is the higheſt Court of 
Fudicature in this Kingdom, except that of the 
Parliament. | 

In Chancery the Lord High Chancellor preſides, 
who is the chief Adminiſtrator of Juſtice next to 
the Sovereign; and is inveſted with the King's ab- 
ſolute Power, governing his Judgment purely by 
the Law of Nature and Conſcience. 

There is however in the Chancery an Ordinary 
Court of Law, whence iſſue original Writs, Com- 
miſſions, Scire facias's, &c. for which this Court 
is always open in Vacation as well as Term time; 
whereas other Courts are confined to the Term: 
It likewiſe holds Plea of all perſonal Actions, by 
or againſt any Officer of the Court. 

But a Cauſe cannot be tried by Jury in this 
Court : for if the Parties proceed to Iflue, the 
Record is to be ſent into B. R. and try'd there, 
after which it is remanded into Chancery. 

Here the Extraordinary Court of Eguity, is that 
wherein the Lord Chancellor has an unlimited 
Juriſdiction in Caſes of Equity, which he exer- 
ciſes in moderating the Rigour of the Law, and 
giving Remedy by Way of Bull and Anſwer, 

It is here Relief is given to Infants, notwith- 
ftanding their Minority; and for or againſt Feme 
Coverts ; all Frauds and Deceits are relieved, for 

| which. 
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which there is no Redreſs at Common Law; 
Breaches of Truſt: and Confidences; and Acci- 
dents, as to relieve Obligors, Mortgagors, &c. 
againſt Penalties and Fopfeitures. 

And this Court. may oblige Executors to give 
Security and pay Intereſt for Money long in their. 
Hands; order the Performance of a Will: Decree 
who ſhall have the Tuition of a Child; confirm 
Title-Lands, when Deeds are loſt ; make Con- 
veyances, deficient through Miſtake, good and 
perfect; oblige Men to come to Account with 
each other, &c. | 

But in Suits, where the Subſtance of them tends 
to the Overthrow of an Act of Parliament, or 
any fundamental Point of the Common Law ; and 
whenever the Party can have his Remedy at Law 
he ought not to be relieved in Chancery. | 

Alſo the Chancery will not retain: a Suit gene- 
rally for any Thing that is under 101. Value, nor 
for Lands, &c. under 40 5. per Annum, except it 
be in a Caſe of Charity. | 

Where there is any . in Proceedings, there 
may be a Bill of Review, or Appeal to the Houſs 
of Lords. 
1 The King's Bench, which is the Supreme 
Court of the Common Law, wherein the King 
of England ſometimes ſat in Perſon, and is ftill 
prefumed in Law to fit there, but reprefented by 
his Judges. 

All crimes that are againſt the publick Good, 
though they do not injure any particular Perſon, 
are under the Cognizance of this Court ; for it is 
the Cu/ios Morum of all the Subjects of the 
Kingdom. 

So 
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So that no private Subject can ſuffer any kind of | 


Violence or Injury, againſt his Perſon, Liberty or 
Poſſeſſions, but a proper Remedy is here afforded 
him, not only for the Satisfaction of Damages ſuſ- 
tained, but likewiſe for the Puniſhment of the 
Oifender. 2 Hawk. Pl. Cr. 6. 

This Court is now divided into a Crewn Side, 
which determines criminal Matters of all Kinds, 
wherein the King is Plaintiff ; as Treaſons, Felo- 
nies, Murders, Robberies, Breaches of the Peace, 
and all other Cauſes that are proſecuted by Indict- 
ment, or Information, &c, | 


And a Plea Side for trying Civil Cauſes, which 
holds Cognizance of all Actions commenced by 


Bill or Writ; as Actions of Debt, upon the Caſe, 
Treſpaſs, Ejectment, &c. againſt any Perſon in 
the Cuſtody of the Marſhal of the Court, as every 
one ſued here is ſuppoſed to be by Law. 

The Court of King's Bench has Power to regu- 
late all the Courts of Law in the Kingdom, ſo 
that they do not exceed their Juriſdictiens, nor 
alter their Forms, c. It may reverſe erroneous 
Judgments given in inferior Courts, and puniſh 
the Magiſtrates and Officers for Corruption. 
Into this Court Indictments from the inferior 
Courts are frequently removed by Certiorari; and 
it may award Execution againſt Perſons attainted 
m any other Courts or even in Parliament, on 
Removal of the Record, and their Perſons by a 
Habeas Corpus. H. H. P. C. 139. 

Likewiſe it grants Habeas Corpus's to relieve 
Perſons unjuſtly impriſoned; and Writs of Man- 
damus for reſtoring Officers of Corporations, e. 
as alſo Freemen disfranchiſed; and from hence 


iſſues 
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iſſues the Writ Sue Warranto againſt thoſe as 
uſurp Franchiſes and Liberties againſt the King, 
to ſeize the Liberties. 

This Court may commit Perſons to what Pri- 
ſon they think fit; and Bails any Perſon whatſo- 
ever; it grants Prohibitions to other Courts 3 and 
may repeal the King's Letters Patent by Scire Fa- 
cias, Se. ' : | 

3. The Comm:n Pleas, termed otherwiſe 
Common Bench, is one of the King's Courts now 
held conſtantly in Yefminfler Hall ; but in former 
Times was moveable, and followed the King. 

It hath Juriſdiction in all Cauſes, concerning 
Lands and Inheritances, of which Fines and Re- 
coveries paſs, and other Actions rea] by original 
Writ; and in perſonal and mixt Actions, it hath 
a concurrent Juriſdiction with the King's Bench. 
According to Forteſcue, this Court ſeems to have 
been the only Court for real Caufes : but it has 
no Cogniſance of Pleas of the Crown; and Com- 
mon Pleas are all Pleas as are not ſuch, | 

And regularly it cannot hold Plea in any Ac- 
tions, but by Writ- out of Chancery, returnable 
in this Court; unleſs it be by Writ of Privilege 
or Bill for or againſt an Officer, or other privi- 
leged Perſon of the Court. 1 

The Actions belonging to this Court comes here, 
either by Original, Arreſts and Outlawries; or by 
Privilege, or Attachment; or out of inferior 
Courts not of Record, by Pone, Recordare, Acce- 
das ad Curiam, Writ of falſe Judgment, &c., 

But no Perſons are admitted to plead at the Bar, 
or to ſign any ſpecial PleaJings in the Common 
Pleas, only Serjeants at Law. - 


| Fi The ; 
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4. The Erchequer, an ancient Court of Re- 
cord, in which all Cauſes concerning the Rights 
and Revenues of the Crown are heard and deter- 
mined ; though it is accounted the laſt of the four 
Courts at Heftmin/ter. | 


In the Exchequer there: are divers Courts, yet 


the uſual Diviſion of it is in two Parts only, for 
Diſpatch of Buſineſs, one of which is chiefly con - 
verſant in the judicial Hearing of Cauſes, and the 
other called the Receipt of the Exchequer, em- 
played in the Receiving and Payment of Money. 

The judicial Part of the Exchequer is a Court 


both of Law and Equity; the Court of Law, be- 


ing held in the Office of Pleas, according to the 
Courſe of the Common Law, before the Barons, 
and where all the Officers and Clerks, the King's 
Tenants and. Farmers, Debtors and: Accountants, 
Ec. are privileged to ſue and be ſued in like Ac- 
tions as in B. R. or C. B. 

And the Court of Equity is held in the Exche- 
quer Chamber, before . Treaſurer, Chan- 
cellor or Under- Treaſurer, and Barons; but ge- 
nerally before the Barons only, for the Lord Chief 
Baron is the Chief Judge. 

In this Branch of Judicature the Proceedings 
are by Engli/h Bill and Anſwer, according to the 
Practice of the Court of Chancery, with this Dif- 
ference, that the Plaintiff muſt ſet forth he is 
Debtor to the King, whether he be ſo or not. 

It is in this Court of Equity our Clergy uſually 
exhibit Bills for the Recovery of their Tithes, 
Sc. The King's Attorney General does alſo here 
bring Bills for any Matters concerning the Crown; 
and a Bill may be exhibited againſt the Attorney 

EC: | General 
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General by any Perſon. grieved in. any Cauſe pro- 
ſecuted on Behalf of the King, to be relievea 
therein. 

"The leading Proceſs here is Writ of Subpœna, or 
Quo minus, which laſt goes into Wales, where no 
other Proceſs. out of Courts of Law ought to run, 
except a Capias Utlagatum. 

For difficult Matters in Law, there is a Court 
of Exchequer Chamber, where all the Judges are 
aſſembled, and into which Cauſes are adjourned, 
when there are two Judges againſt two in Opinion. 
and Judgment, that they cannot be determined in 
other Courts. 

5. The Affiſes, is the Court where the Writs 
and Proceſſes of Afi ;/e are handled. or taken, be- 
fore an aſſembly of Knights, and other Gentle- 
men, with the Judge or Juſtice, in a certain res, 
and at a Time appointed. 

In éreſpect to which, all the Counties of Eng- 
land are divided into fix Circuits, and two Judges 
are commiſſioned to go each Circuit, who hold ö 
their Courts of Aſſiſes twice a Year in every 
County, except AMdidaieſey, and try and determine 
Cauſed. both Civil and Criminal, 

For by Commiihon of Oyer and Terminer di- 
rected to them and many other Gentlemen of the 
County, and a Commiſſion of Gaol-Delivery, they. 
are authoriſed: to try Treaſons, Felonies, and 
every Priſoner in Gaol, committed for any Of- 
fence whatſoever, 

And by their Commiſſion of Afjſe they are 
empowered to take Aſſiſes, and do Right upon 
| Writs of Aſſiſe brought before them by ſuch Per- 
| ſons as are put out or difleiſed of their Lands and 
| Poſ- 
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Poſſeſſions ; but this is now uſually done by E- 
jectment. 

Alſo by Commiſſion of Nif Prius, Civil Cauſes 
grown to Iſſue are brought down in the Vacation, 
and tried at the Aſſiſes by a Jury of twelve Men 
of the County where the Cauſe of Action ariſes, be- 
fore the Day of Appearance appointed for the Jury 

above. 
A eine for the eaſe of the Partles, | 
Jury and Witneffes ; and on Return of the Verdict 
given by the Jury to the Court above, the Judges 
there give Judgment. | 

Where Cauſes are too difficult for the Judges of 
Aſſiſe, they ſhall be referred to the Juſtices of the 
Bench, to be ended. | | 

6. The County Court; this is the Chief of 
the mferior Courts, and is a Court kept by the She- 
riffs of every County, being divided into two 
Kinds ; one retaining the general Name, held 
Monthly by the ſheriff or bis Deputy; | 

The other called the Turn, which is held but 
twice a Year, viz. within a Month after  Eafter 
and Michaelmas ; and after this is the King's Leet 
through all the County, to inquire of Treaſons; 
Felonies, and Breaches of the Peace, &c. and 
puniſh Offences : It is a Court of Record, of 
which the Sheriff is Judge. f 

It is obſerved that before the Courts of Mes- 
minſter were erected, the County Courts were the 
chief Courts of the Kingdom; and in former 
Times had the Cognizance of great Matters, as 
appears by 'Glanvil, and other Writers, till they 
were reduced by Magna Charia. 


But 
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But the County Court ſtill retains the Deter- 
mination of certain Treſpaſſes and Debts under 
40. And by Virtue of a Writ of Juſlices the 
Sheriff may hold Plea of Debt and other perſo- 
nal Actions above that Sum; for this Writ is in 
the Nature of a Commiſſion to him to do it. 

By Fecordare. c. Cauſes are removed out of 
this Court into B. R. 

7. The Court-Lect, a Court of Record or- 
dained for puniſhment of Offences againſt the 
Crown ; and is ſaid to be the moſt antient Court 
in the Kingdom. 

This Court is incident to an Fundted, as a 
Court-Baron is to a Manor ; and it inquires of all 
Crimes and Offences under High Treaſon ; but 
ſuch as are puniſhed with loſs of Life or Member, 
are only inquirable and preſentable here, and to 
be certified over to the Juflices of Aſſiſe. 

Anciently this Court was called the Yew of 
Frank-pledge becauſe the King was there certi- 
fied by the View of the Steward, how many Per- 
ſons were within every Leet; likewiſe Perſons 
were here bound with Surcties or Pledges for their 
Truth. 

All Perſons above the Age of twelve Years, 
having remained within the Leet for a Year and a 
Day, r may be ſworn to be faithful to the King by 
our old Laws; and the People are to be kept in 
Peace, &c. 

And every one from that Age to Sixty, is 
oblig'd to do Suit in this Court; except Peers, 
Clergymen, Oc. and unleſs they are liable to . 
pear at the Sheriff's Turn. 


The 
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The Steward is the Judge of the Leet, and 
which ought to be held twice every Year, in like 
Manner as the Turn; but ſometimes it is kept 
only once a "Year, and chat by Cuſtom is good. 
And here the Steward has Power to elect Officers, 
as Conftables, Tithingmen, &c. as well as puniſh 
Offenders. 
In this Court the uſual Puniſhment, is by Fine 


and Amercement; the former aſſeſſed by the Stew- 


ard, and the latter by the Jury, being twelve Free- 
holders or Reſiants, and for both of which the 
Lord may have an Action of Debt, or take a 
Diſtreſs. 

8. The Court-Baron, which is a Court that 
every Lord of a Manor has within his own Pre- 
Tin ; and in antient Times, the Lords of Ma- 
nors are ſtiled Barons. 

It is held by Preſcription, and is of two 
Natures, viz. by the Common Law, which is the 
Freebolders Court, of which the F reedetiers being 
Suitors, are the Judges; and by Cuffom, which 
is called the Cu/temary Court, and concerns the 
Cuſtomary Tenants and Copyholders, whereof the 
Lord or his Steward is Judge. 

A Court-Baron may be of this double Nature, 
or one may be without the other, 

In the Freeholders Court, that may be held 

every three Weeks, they have Juriſdiction in try- 
ing Actions of Debt, Treſpaſs, &c. under 405. 
but on recovery of a Debt, they cannot make 
Execution, as other Courts may, but muſt di- 
ſtrain the Defendant's Goods, and keep them till 
Satisfaction is made. 


»Tis 
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is in the Cuſtomary Court-Baron, that Eſ- 
tates are paſſed by Surrenders, Admittances, &c. 
But this Court is uſually held only once or twice 
a Year along with the Court-Leet, unleſs it be on 
Purpoſe to grant an Eftate, in which Caſe it is 
held as often as requiſite. 

Here the Homage Jury of Copyholders inquire 
that their Lords loſe not their Services, Duties or 
Cuſtoms, but that the Tenants do their Suits of 
Court, pay their Rents and Heriots, Ec. 

They alſo preſent the Deaths of "Tenants, Sur- 
renders of Eſtates, and all Treſpaſſes, c. 


Of Aﬀtions and Suits, in Caſes proſe- 
cuted in the Courts at Weſtminſter. 


SE 1. The Artion of Debt, is a Suit given by 
Law where a Perſon owes another à certain Sum 
. of Money, on Bond, or Contract for a Thing 
. 4 | 

\ ſold, which the Debtor refuſes to pay at the Day 
: agreed ; then the Creditor thall have' this Action 
> againſt him to recover the ſame. 


And where Money is due upon any Specialty, 


x that is by Deed under Hand and Seal, this Action 
and no other lies. 

d Here if a Perſon acknowledges by Deed, that 
* he has ſo much of another's Money in his Hands, 
5 an Action of Debt will lie for-it ; alfo where one 
e owes Money to another, who hath his Notewith- 
* out Seal, Action of Debt lies on a Hus. 

I But the Defendant may therein his Law, 


which he cannot do in an Aion of the Caſe, 
brought upon Promiſe of Payment, 
13 Action 
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Action of Debt is generally proſecuted on a 0 
Bill, Bond or Leaſe, &c. And in Debt on ſingle 4 
Bill, a Defendant may plead Payment before the 
Action brought in Bar thereof; and on Bond, he . 
may bring in the Principal, Intereſt and Coſts, + 
pending the Action, and thereupon be diſcharged. e 
4& 5 An. c. 16. 


2. The Action upon the Caſe, is a general pl 
Action that is given for Redreſs of Wrongs and 0 
Injuries, done without Force, and which by Law te 
are not provided againſt. R 
It is ſaid to have its Name, on Account of the 
whole Cauſe or Caſe being ſet forth in the Writ; H 
and there is no other Action lies in the Caſe, B 

By Statute it is ordained, that this Action ſhall te 
be had, rather than any Perſons ſhall depart the ce 
King's Courts Remedyleſs; wherein there may 
be the like Proceſs, as in Actions of Debt or R 
Treſpaſs. 13 Ed. 1. LEES. 

In general, Action of the. Caſe lies for Nenfea- U 
ſance where a Perſon omits that which he eught Pe 
to do, according to Promiſe, to the Damage of an- po 
other; and for Malefeaſance, when one does ſome- ne 
thing which ought not to be done; and Misfea- LIT 
ſance, where a Thing is undertaken, or the Law 
requires a Perſon to do it, and he doth it other- by 
wiſe than he ſhould. | Þai 

The Actions are as various under theſe Heads, hat 
as the Torts and Injuries upon which they are 
founded, me 

For Deceits in Contracts, Bargains and Sales; 4 
as where one ſells another adulterated Wine, Corn bro 
full of Sand or Gravel, Wares by falſe Weights a L 
or Meaſures, Cc. warrants a Horſe to be ſound, do, 


or twe 
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or Cloths to be of ſuch a Length, and they are 
not fo, Action upon the Caſe will lie. 

So for any private Nuſance or Annoyance to a 
Perſon's Houſe, Water, Way, Light or Air, by 
building, diverting, ſtopping, Sc. whereby he | is 
endamaged. 

3. The Action of Account, is an Action that 
lies againſt a Perſon, who by Reaſon of his Office 
or Buſineſs undertaken, is to render an Account 
to another, but refuſes to do it; as à Bailiff or 
Receiver to a Lord and others. 

If a Man makes one bis. Bailiff of. a Manor, 
he ſhall have a Writ of Account againſt him as 
Bailiff, and in Caſe he appoints him his Receiver, 
to receive Rents or Debts, &c. he may have Ac- 
count againſt him as ſuch. 

But a Bailiff cannet be generally bb as a 
Receiver, nor a Receiver as Bailiff. | 

Where a Perſon receives Money te another's 
Uſe, he ſhall have Action of Account againſt fuch 
Perſon as his Receiver, though he was not ap- 
pointed Bailiff or Receiver; allo if one pays Mo- 
ney to another, he may have this Action againſt 
him for the ſame received to his Uſe. | 

Though here the Party may diſcharge himſelf, 
by al'edging that it was for ſome Debt, or to be 
paid by Order to ſome other Perſon, which he 
hath done, Oc. | 

This Action is now not ſo much uſed as for- 
merly, there being no Damages given by it. 

4. The Action of Covenant, is ſuch as is 
brought, where a Man is bouud by Covenant in 
a Deed, entered into by him and other Perſons to 
do, or not to do ſome Act or Thing agreed be- 
tween them, when he hath broke the ſame, 


I In 
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In Caſe it be egreed, that one Perſon ſhall pay 
100 l. to another for certain Lands, this is a mu- 
tual real Covenant; and Action of Covenant lies, 
if the other Party refuſeth to convey, Ec. 
A Perſon makes a Leaſe for Years, and then 
turns the Leſſee out of the Lands, he may have 
Action of Covenant againſt the Leſſor, though 
there be no expreſs Covenant in the Deed. 
Vet in Caſe a Stranger enters before ſuch Leſ- 
ſee, he ſhall ; not have an Action upon this Outer, 
becauſe he was never a Leſſee in Privity to have 
Covenanh᷑t. 

On a Bond Action of Covenant lies, for it 
proves an Agreement; though when only a Hand 
4s to a Writing, and no Seal thereto, Covenant 
does not lie; but Action of the Caſe upon Breach 
'of the Agreement. : 
5. The Action of Detinue, is an Action that 
Jies againſt one who has got Goods or other 
Things delivered to him to keep, and he afterwards 
refuſeth to-deliver them. 

For any Thing certain and valuable, wherein 
one may have Property, Detinue will lie; in 
which Action the Thing detained is generlly re- 
covered, and not Damages; though if a Man can- 
not recover the Thing itſelf, he ſhall recover the 
Damages for it, and alſo for the Detainer. 
If on the Delivery of Goods, the Perſon to 
whom they are delivered dies, Action of Detinue 
may be brought againſt his Executors, or any one 
to whoſe Hands they come: And where the 
Goods are delivered over to another, this Action 
Mall be immediately had againſt the ſeeond Perſon. 


And 


— 
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And notwithſtanding the Party deliver the 
Things to a Perſon that has Right to the ſame, 
yet it is ſaid he is chargeable. | 

A Man may likewiſe have a general Detinue 
againſt one that finds his Goods; but if, before the 
# Owner brings his Action, the Finder ſells them, 
: or they are recovered in execution, &c. he can- 
not bring Detinue.  #itzherb. | 

There is an Action of 'Detinue that lies for Deeds 
and Charters, which make the Title to Lands; 
5 and here the Defendant ſhall not wage Law, nor 

in Trovet and Converſion, though in a common 

R Action of Detinue he may do it. 2 Jul. 107. 
4 6. The Action of Trover and Converlton, 
a which comes from the French Trouver, invenire, is 
h a ſpecial Action of the Caſe that lies againſt a 
Perſon, who having found another's Goods, re- 


FR fuſes to deliver them upon Demand. 
= Or it is where a Man has in his Poſſeſſion the 
* Goods of another by Delivery to him, or ather- 
wiſe, and the Perſon ſo poſſeſſed, ſells or makes 
* Uſe of them without the Owner's Conſent. 
4 And this Action lies for the Recovery of Da- 
hi mages to the Value of the Goods, Sc. | 
It is called Trover and Converſion, becauſe the 
he Plaintiff” in the Action ſurmiſes, that he loft ſuch 
| and ſuch Goods, and that the Defendant found 
_ them, and at ſuch a Place converted them to his 
5 own Uſe. | RES 
Ine But here the Loſing is only mere Suggeſtion, 
Fat and in no Reſpect material. | 
mY If a Perſon finds Goods, and doth reſuſe to de- 
— liver them to the Owner on Demand, this is a 


Converſien in Law yet he may anſwer, that he 
Ind 1 2 does 


172 Ot Hoot Points 02 | Caſes, 


does not know whether the Perſon demanding is 
the right Owner or not, and then it is held to 
be no Converſion, 

Although a Defendant tenders the Goods or 
Things, after a Demand and Refuſal made, or 
even if they come into the Plaintiff's Poſſeſſion, 
neither of theſe will purge the Wrong, or make 
Satisfaction to the Plaintiff for detaining of the 
Goods. 

For they ſhall only goin Mitigation of de Da- 
mages, but not to the Right of the Action of 
1 which the Party is ill intitled to. 

In Caſe one puts out his Cattle to Paſture, and 
then ſells them, the Buyer may have Action of 
Trover againſt the Farmer, Oc. if he refuſes to 
let them go till paid for. 

Here the Farmer's Remedy muſt be had by Ac- 
tion for what is due to him for depaſturing the 
Cattle. ; 

And he may not detain them for the Debt, as 
in the Caſe of an Inn-keeper, or Taylor, &c. for 
Things in their Cuſtody, Cro. Car. 271, 272. 

7. The Action of Slander, is an Action of 


. Caſe brought for Words, where a, Perſon i is in- 


jured i in his Reputation. 

And for any Words ſpoke of another, which 
affect his Life or Liberty, Office, Trade, or tend 
to his Loſs of Preſerment in Marriage, or Ser- 
vice, or to his Diſinheritance, or which occaſion 
any particular Damage, this Action lies. 

So it is when Words are in general maliciouſly 
ſpoken of a Perſon, for which, i true, fuch Per- 
ſon might be puniſhed. 

But if the Words are ſpoke in proſecuting A 
Cauſe, in an ordinary Courſe of Juſtice, as where 
; a Lawyer 


5 


e 
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2 Lawyer in pleading, ſhall utter any Words ac- 
cording to his Inſtructions, thoſe, Words will not 
maintain an Action. 

Alſo in other Caſes, if the Defendant can make 
Proof of the Words, he may plead Special Juſtia- 
cation, that they are true, 

If a Perſon be prof cuted by Way of Informa- 
tion for a Libel againſt another, it is not material 
whether the Matter be true or falſe, he ſhall ne- 
vertheleſs be puniſhed, Hob. 253. 

See ante the Maxim, Lubricum Lingue non facile 
in pœnam eff, c. 

8. The Action of: Aſſaul! and Battery, 3s 
an Action that lies for "Treſpaſs againſt a Man's 
Perſon, where any Injury is done to another in a 
violent Manner: and ſuch Offence is alfo indict- 
able, though it is uſual not to proſecute an Indict- 
ment, but to bring this Action only for Damages. 
Terms de Ley. 

But if a Perſon be aſſaulted or beaten; and lie” 
hath no Witneſſes to prove the Fact, the Party 
inſtead of his Action for the Battery, may bring 
an Information in the Crown Office againſt the 
Aggtreſſor, and there he ſhall be fined to the King. 

”Tis held that the leaſt Touching of another 
Perſon in Anger, is a Battery, which may be com- 
mitted either by Puſhing, Joting or Fillipping 
upon the Noſe, c. and Spitting in a Man's Face, 
is Battery; if not done by Accident. 

The laying Hands gently 6n one is not Battery 
to found an Action; the Law will not preſume 
any Damage in ſuch Caſe, and the Defendant 
may juſtify molliter manus impoſuit. 

If a Perſon is beaten by another, he may like- 
wiſe return it, and plead that the Plaintiff's Bat- 


I 3 tery 
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tery was occaſioned by his own firſt Aſſaultz, 
whereupon the Defendant ſhall 80 quit, and the 
Plaintiff be amerced. | 

For the Battery of a Perſon's Wife, Child or 
Serviide: the Huſband, Father and Maſter ſhalt 
have this action, 

9. The Action of Treſpaſs, is that Action as 
generally lies for any Wrong or Damage which 
is done with Force and Arms by one private Man 
to another ; and it is ſometimes againſt the Perſon, 
and ſometimes againſt his Lands and Goods, 

An Action of Treſpaſs lies where any one makes 

an Entry on another's Lands, and there does Da- 
mage; alſo Treſpaſs Fi & Arms may be brought 
by a Perſon who has the Polſeſſion of Goods, or 
ct a Hou'e or Land, if he be diſturbed in iis 
Poſſeſſion. 
To enter into an Houſe againſt the Will of the 
Owner, is Treſpaſs for which Action lies; ; but a 
Man may lawfully come into the Houſe of an- 
other, to demand Money, Cc. yet it has been held, 
that if a Perſon has a Horſe in another Man's 
Ground, and he enters therein to take it awa 
without Leave, Action of Freſpaſs lies againſt 
him. 

And this Action will lie for breaking a Perſon's 
Cloſe or Ground, or driving a Cart "and Horſes 
over his Land, where there is no Way for it; for 
eating Corn of another with Cattle, cutting of 
Trees on the Land, or damaging the Graſs. 

So where one dre ik the Doors, Windows, c. 
of another's Houſe, or Fences of Lands; or chaſes 
Cattle by which Means they die, or are damni- 
fed ; or if he fiſh in another's Pond ; or pluck 
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up Garden Herbs and Roots; or tear a Bond or. 
other Writing, Ce. 

Though if the Jury do not give 40 5. Damage, 
in Treſpaſs, the Plaintiff ſha!) have no more Coits 
than Damages ; unleſs the Title of the Land come 
in Queſtion, or ſomething of the Plaintiff's -be 
carried away, Sc. Stat. 22 & 23 Car. 2. c. g. 

18 
/ 4 8 The Action of Wake, is an AQion that 
is brought where any Waſte or Deſtruction is made 
either in Houſes, Lands, or Woods, Cc. by Le- 
nant for Life or Years, to the Damage of the Heir 
or him in Reverſion or Remainder. 

As if any ſuch "Tenant pulls down. his Houl-, 
or willingly ſuffers it to fall, or to be uncovere/, 
or in Decay, and do not repair the ſame in dus 
Time. 

If he cuts down Timber-Trees on the Land 
with an Intent to ſell them, or for any Purpoſeæ 
but for Repairs; or in Caſe he cut young TI'rees 
for Reparations, when there is other 'Timber ;: <- 
Green W ood, if there be Dry; or more Fire- 
bote than is neceſſaty: 

Or where he ploughs up Ground that Time out 
of Mind has not been. ploughed, or if he plough 
up Wood-lands, convert Meadow into an Or- 
chard or Arable Land, or Arable Land into Mea- 
dow, or Paſture into Arable: | 

Or in caſe he digs Mines of Metal or Quarries 
of Stone, Cc. without Power by expreſs Cove- 
nant, or deſtroys Deer in a Park, Doves in a 
Dove-houſe, or Fiſh in a Pond, Sc. 

In all theſe Caſes the Heir of the Land, or the 
Perſon in Reverſion may have a Writ or Action 

I 4 of 
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of Waſte,” and ſhall: thereon recover the Place: 
where fuch Waſte is committed, with treble Da- 
mages. | = 

And before any Waſte is done, a Prohibition. 
may be had, directed to the Sheriff, that he do 
not permit the ſame; or he in the Remainder. c. 
can have an Injunction out of the Chancery to ſtay 
the Waſte. Fuzherbert. | 

11. The Action of Tjecment, is now the. 
common Action for Trial of Titles, and reco- 
vering of Lands, Cc. illegally held and kept from 
the right Owner, 

For it is become an Action in the Place of many 
real Actions, ſuch as Writs of Right, Formedons,_ 
tc. which are very difficult as well as tedious. 
and expenſive. | | | 

There is no Arreſt required in this Action, as. 
now generally proſecuted ; but if there be not a, 


Tenant in Poſſeſſion, as where a Houſe or Land 


is empty, and no Perſon can be found to whom. 
the: Declaration may be delivered; 

In that Caſe the Plaintiff muſt proceed by 
Sealing a Leaſe vpon the Land, &c, And an. 
original Writ is to be ſued out againſt the Perſon 
who ejected the Leflee, and then Ouſter and 
Ejectment, &c, | 


- The uſual Courſe of proceding in Ej&ment is. 


to draw a Declaration only, and feign therein a 
Leaſe for three, five or ſeven Years, to him that 
would try the Title, and alſo feign a caſual Ejec- 
tor or Defendant, and then deliver the Declaration 
to the Ejector, who ſerves a Copy of it on the 
"Tenant in Poſſeſſion; 


And at the ſame Time gives Notice at the Bot- 


tom, for him to appear and defend his Title, or- 
that 
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that he the feigned Defendant will ſuffer Judgment 
by Default, whereby the true Tenant will be 
turned out of Poſſeſſion of the Lands. 

To 'this Declaration, the Tenant is to appear 
the Beginning of the next Term by his Attorney, 
and conſent'to a Rule to be made Defendant in- 
ſtead of the caſual Ejector, and take upon him 
the Defence, wherein he muſt conſeſs Leaſe, En- 
iry and Oufter, and that the Trial ſtand upon the 
Title only. 

But if the Tenant in Poſſeſſion does not appear, 
and enter into the ſaid Rule in Time, after the 
Declaration ſerved, then on Affidavit being made 
of the Service of the Declaration, with the No- 
tice to appear as aforeſaid, the Court will order 
Judgment to be entered againſt the caſual Ejector 
by Default and thereupon the Tenant by Writ is 
turned out of his Poſſeſſion: | 

In Caſe ſuch Tenant appears to the Action, 
having by his Attorney filed common Bail, and 
entered into the Rule aforementioned, he is made 
Defendant in the Declaration, and put into the 
Place of the Ejector. 

And then the Defendant's Attorney muſt plead 
Not Guilty, and the Attorney for the Plaintiff 
draws up the Iſſue in the Cauſe, a Copy whereof 
and of the Declaration is to be delivered to the At- 
torney for the Defendant, -whereupon Notice is 
given of Trial. ES 

In order to which, the Writ of Venire, &c. is 
to be made out and returned, and the Record 
made up by the Plaintiff's Attorney, beginning 
with the Declaration; then the Breviate of the 
Cauſe is to be prepared, in which, after a ſhort 
15 Recital 
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Recital of the Declaration and Plea, the Plains 
tiff's Title is to be ſet forth from the Perſon laſt 


ſeiſed in Fee of the Premiſſes, under whom the 


Leſſor claims down to the Client, the Plaintiff 
proving the Deeds, Sc. | | 
And after Trial the Proceedings are as in other 
Caſes, | 
By a late Statute, thoſe Tenants to whom De- 
clarations in Ejectment are delivered for any Lands, 
Sc. are to giye their Landlords Notice thereof, 
on Pain of forfeiting three Years Rent. 

And the Court where ſuch Ejectment ſhall be 

brought, may ſuffer the Landlord to make himſelf 
Defendant, by joining with the Tenant, if he 
appears; but if he does not, Judgment ſhall be 
ſigned, 
„ wr in Caſe the Landlord defires to appear 
by himſelf, and conſents to enter into the like 
Rule as the "Tenant, if he had appeared, ought to 
have done ; the Court ſhall permit. him ſo to do, 
and order a Stay of Execution, &c. 11 Geo. 2. 
c. 19. See ante, * and Mortgage. 

The Plaintiiff in Ejectment recovers only ac- 
cording to the Right which he bas at the Time of 
bringing his Action; and on his Recovery by Ver- 
dict, he may have an Action of Treſpaſs to reco- 
ver the meſne Profits of the Land, from the 
Time of the Defendant's Entry laid in the De- 
claration. 

And if Judgment ſhould be againſt the Plain- 
tiff, he can bring another Action of Treſpaſs and 
Ejectment for the Lands, it being only to recover 
Poſſeſſion, Oc. 

Alſo wherever a Defendant is barred in any real 
Action concerning Lands, either by Judgment 

upon 
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upon Verdict, Demurrer, or Confeſſion, &c. he 
may bring an Action of a higher Nature, and 
try the ſame Right again, as it concerns the In- 
heritance, 

But in perſonal Actions, as Debt, &&c. a Bar 
is perpetual; for the Plaintiff cannot have his 
Action of a higher Nature, but his only Reme- 
dy is by Error or Attaint ; and ſometimes in the 
Chancery. 

The Times wherein real and perſonal Actions 
are to be brought, by the Statute of Limitations, 


ſee ante the Maxim, Vigilantibus non Dermientibus 
Leges ſubveniunt, 


General Proceedings in Trials of Caſes 


in the Superior Courts. 


1. The W:x1t is to be made out and ſent to the 
Sheriff, which runs in the King's Name, and con- 
tains a ſhort State of the Plaintiff's Demand, whe- 
ther it be of Lands, Monty, or Goods, or Satis- 
faction for Injuries done, or for Breaches of Con- 
tract, &c, on which the Defendant is ſummoned 
to appear and anſwer ſuch Demand. 

When the Writ comes to the Sheriff's Hands, 
he grants his Warrant thereon to his Bailiffs to exe- 
cute; and if it be an Action of Debt, or on the 
Caſe for Money, ſworn to be above 197. they ar- 
reſt the Defendant, and take a Bail-bond with ſuf- 
ficient Sureties to the Sheriff for the Defendant's 
Appearance, and afterwards Bail is given to the 
Action, | 

| I 6 But 
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But if the Debt is under 101. in that Caſe the 
Defendant ſhall not be arreſted, but be ſerved per- 
fonally with a Copy of the Praceſi, and Notice at 
the Bottom to appear on the Return of the Writ ; 
which if he does not in eight Days, the Plaintiff 
by a late Statute may enter a common Appearance 
for him, and thereupon proceed. 

2. The Appearance, fignifies the Defendant's 
filing Bail on any Proceſs iſſued out of the Courts 
at W:/iminfter 5 and in common Bail, the Sureties 
Jobn Dee and Richard Roe are taken of Courſe, 
Here is a common Appearance only, and not ſpe- 
cial Bail is required, the Party may appear in 
Court in his proper Perſon. 

And if an Attorney undertakes to appear for 
his Client, the Court will compel him thereto, 
and to put in common Bail; after an Appearance 


or common Bail entered and filed, the Plaintiff de- 


clares againſt the Defendant. 

3. The Declaration, is a formal Shewing in 
Writing, the Ground of Complaint of the Plain- 
tiff in the Action againſt the Defendant, as the 
Non- payment of the Debt upon Requeſt, Cc. 
And the Plaintiff has the Terms after the Return 
of the Writ, to exhibit his Declaration, that 
Term, being accounted one wherein the Writ was 
returnable. 

And if no Declaration comes in before the Ri- 
ſing of the Court, the laſt Day of the ſecond 
Term, the Plaintiff may be nonſuited, and the 
Defendant have Coſts. 

The Plaintiff's Attorney is to file his Warrant 
the Term he declares ; and to deliver a Copy of 
the Declaration to the Defendant or his Attorney, 

who 
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who pays 44. per Sheet for the ſame; and the 
Plaintiff's Attorney gives a Rule for the Defen-- 
dant to plead by a certain Day. 

4. The Plea, is the Defendant's Anſwer to- 
the Plaintiff's Declaration; though in a more ex- 
tenſive Senſe, - Pleading contains whatever either” 
Party alledges for himſelf in the Cauſe depending. 

A Plea is either general, and enters into the Me- 
rits of the Cauſe, being a general Anſwer to the 
Declaration, as in Debt on Contract, that he the 
Defendant owes nothing; er it is pecial, and ſets 
forth the Matter at large. 

The ſpecial Plea is drawn up in Form and ſigned 
by Counſel, or it will not be received; but a ge- 
neral Plea need not to be ſigned by Counſel]: And 
every Plea muſt be pleaded either in Bar to the 
Action brought, or in Abatement of the Writ Bill- 
on which the Action is framed. 

If a Plea fails in anſwering all the Plaintiff's 
Charge or Matter alledged, the Plaintiff ſhall have 
Judgment as for Want of a Plea; alfo where a 
Defendant pleads that he did receive a certain 
Sum, if he does not ſay or any Part thereof, it 
is ill. . | 
But when a Defendant pleads a bad Plea, if Iſ- 
ſue be joined thereon, and a Verdict is given for 
the Defendant; the Plaintiff ſhall not take Ad- 
vantage of the Inſufficiency of the Plea, to' which 
he ought to have demurred, 

Where Proceſs is returnable the firſt or ſecond 
Returns of Terms, the Defendant is to plead in 
four Days, if he lives within twenty. Miles of 
London, and if farther off in eight Days, after 
Delivery of the Declaration, with Notice to plead, 


Ec. 
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Oc. and that without Inparlauce, or craving. 
a further Day to adviſe ; or making Default, the 
Plaintiff may ſign his Judgment, by late Orders of 
een . 

The Defendant having pleaded to the Plaintiff's 
Action and Declaration; to ſuch Plea, the Plain- 
tiff may make a Replication or Anſwer; and to- 
that there may be a Ryoinder by the Defendant, 
till the Parties are at Iſſue in the Suit. 

5. The Iſſue, fignifies the Point of Matter 
which iſſues forth of the Allegations and Pleas of 
the Plaintiff and Defendant, in the Cauſe to be 
tried by a Jury of twelve Men. 

And in every Iſſue there ought to be an Affir- 
mative on the one Part, as that the Defendant is. 
indebted to the Plaintiff in a certain Sum, Cc. 
And a Denial on the other Part, that the De- 
fendant does not owe the Debt or Money charg- 
ed, Se. b | 

For there muſt be ever a Negative and Affirma- 
tive of it, to make a right Iflue ; *tis. alſo obſery- 
ed, that without Iſſue joined there can be no good 
Trial, nor ought Judgment to paſs. 

When the Parties have thus proceeded to Iflue, 
the Attorney for the Plaintiff makes a Copy of 
the Iſſue and delivers it to the Defendant's Attor- 
ney, with Notice of Trial: in order whereto, a 
Writ of Venire facias muſt be iſſued, and a Di- 
firingas to the Sheriff to Return the Jury, and the 
Record is made up for Trial, 

6. The Trial, is the Examination of the Cauſe 
before a Judge, and Trying of the Queſtion or 
Point in Iſſue between the Parties, whereupon 
Judgment is given. 5 

To 
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To proceed in the Trial at the Aſiſes, when a 
Cauſe comes on, the Diſtringas of the Jury is to 
be firſt returned by the Sheriff, and-then the Re- 
cord muſt be delivered to the Judge's Marſhal ;; 
upon which the Counſel being inſttucted with their 
Briefs, Sc. and all Parties ready, the. Marſhal 
gives the Record to the Judge, and the Cryer calls 
over the Names of the Jury. 

The Perſons to ſerve on a Jury, are to be Free- 
men, and indifferent, no Ways intereſted in the 
Cauſe, and not outlawed or infamous; neither 
ought there to be Aliens, or Men attainted of any 
Crime, or be Infants, Perſons of ſeventy Years 
of Age, &c. They are likewiſe to have 10; per 
Annum Freehold, and be returned from the Coun- 
ty where the Fact ariſes. 

And to the Jurors there may be a Challenge, or 
Exception taken before they are ſworn, on Ac- 
count of Favour or Affinity, or their having been 
convicted of Felony, &c. or where any one of them 
has given a Verdict before in the ſame Cauſe, Mat- 
ter or Title. | 

After the Jury are ſworn, being firſt elected 
by Ballot, according to the Statute, they are bid 
to ſtand together, and hear their Charge; on 
which, the Counſel on both Sides open the Caſe, 
firſt on the fide of the Plaintiff, as the Proof lies 
on him, and looking over their Breviates, they 
argue the Matter in Controverſy, producing Wit- 
neſſes to prove what they alledge. | 

Which Witneſſes are alſo to be Perſons of Cre- 
dit, diſintereſted, and not ſuch as have been con- 
victed either of Felony, or Perjury, or adjudged 
to the Pillory, or other infamous Puniſhment, or 
Perſons non Sane Memoriæ. 


And 
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And when the Witneſſes are heard and exa- 


mined, the Judge ſums up the Evidence, and gives 
it in Charge to the Jury to do impartially 


N therein. 1 ; % 


If the Jury do not immediately agree on their 


Verdict, but withdraw to conſider of it, then a 
Bailiff is to keep them without Meat, Drink, Fire 
or Candle, and without being admitted to the 


Speech of any, in which Manner they are all kept 


together till they agree and bring in their Verdict. 


7. The Uerdift, is the Anſwer that is given to 


the Court by the Jury, concerning the Matter of 


Fact in the Suit committed to the Trial; in 


which every one of the Jurors muſt agree, other- 
wiſe it can be no Verdict. | 


And a Verdict muſt in all Things anſwer the 
Iſſue, or it will not be good; if the Plaintiff fails 
to prove his Iſſue, there the Verdict ought to be 
found for the Defendant; and no Verdict can 
make that good, which is not ſo by Law, of 


which the Court is to be Judge. 


In Caſe any of the Jurors eat or drink, at the 
Charge of the Party for whom they give their 


Verdict, or if either of the Parties, or their At- 
tornies, do ſay any Thing to the Jury, which re- 


lates to the Cauſe, before they are agreed on the 


Verdict, as that it is a clear Cauſe, or I hope you 
find for ſuch a Perſon, &c. Or if a Witneſs be 
-ſent for by-the Jury after he is gone from the 
Bar, and he repeats his Evidence again; in any 
of theſe Caſes, the Verdict ſhall be void, and 
fet aſide. 

Alſo the Jurors may be fined, for being tam- 
pered with; and an Attaint will lie againſt a Jury 


for 
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for giving contrary. to Evidence, where any Cor- 
ruption appears, on which, being convicted, they 
are liable to a- very. ſevere Puniſhment ; likewiſe 
if they take any Thing to give a Verdict, they 
ſhall forfeit ten Times as much as taken, and be 
impriſoned for a Year. | 

The Jury being returned to the Bar and ready- 
to give in their Verdict, the Plaintiff is then cal- 
led, and if he do not appear, a Nonſuit ſhall. be 
recorded, &c. but if he appears, the Clerk of 
Aſſiſe aſks the Jury who they find for, and what 
Coſts and Damages, and fo enters it on the Pa- 
= and repeats it to the Jury, which finiſhes the 

:rial,. 

And after the Trial is over, the Aſſociate deli- 
vers to the Plaintiff's Attorney the Record with 
the Diftringas, and the Names of the Jury an- © 
nexed, on the Back of which he endorſes the Sub- 
tance of the Verdict, and then upon the Back of; 
the Record is ingroſſed the Pęſſea. | 

That afterwards the Plaintiff and Defendant- 
came before ſuch a Judge, and the Jury was elec-. 
ted and ſworn, and found ſuch Verdict and Coſts, 
Ec. | 

This is to be carried to the Clerk of the Pofle-- 
a's, to be marked, and after delivered to the Clerk: 
of the Rules, and he makes a four Days Rule for 
Judgment, (that Time being allowed the Defen- 
dant to move in Arreſt of Judgment) and when 
ſuch Rule is out, if it be not arreſted, the Judg- 
ment is fit to be entered. 

8. The Judgment, ſignifies the Determination 
or Sentence of the Judges upon the Suit or Action 
tried; which if given contrary to the Verdict, 

will no: be a good Judgment. n 
pn. 


Me” 
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In Trials at the Aſſiſes, Note, the Record is ge- 
nerally kept by Aſſociate till next Term, when he 


is to be called upon for the ſame, and then it is 


marked, and a Rule taken out as aforeſaid; and 
thereupon Judgment is ſigned, and entered on a 
Roll, on which a Writ of Execution is awarded, 
againſt either-the Body, Goods, or Lands of the 
Defendant. 

9. New Trials, are granted in feveral Caſes ; 
as where there was not ſufficient Notice given to 
the Defendant of the former Trial ; or if exceſ- 
five Damages are aſſeſſed by the Jury; 3 or a Ver- 
diet is given againſt Evidence; or in Caſe any 
Fraud appear. 

Though a new Trial ſhall not be allowed for 
Want of Evidence at a former Trial, which the 
Party might then have produced, 

10. Trial at Bar, is ordained When Cady 
require great Examination, and the Title in Que- 
ſtion is difficult or intricate, for the better Satis- 
faction of the Parties concerned. 

And in order to ſuch Frials, the Juries and 
Witneſſes muſt come to the Courts at Weft 
minſter. 

11. Bill of Exteptions, is where the Plain- 
tiff or Defendant in a Suit alledges any Exception 
to the Judge's Opinion, which may be put down 
in Writing, and ſigned by Counfel, Cc. and here 
the Court above proceeds to Judgment according 
to the Exceptions. 


12. Writ cf Erroz, is that Writ which is. 
brought by a Plaintiff or Defendant in any Action, 


who is grieved by the Proceedings and Judgment 
given therein; and which any Perſon damnihed 


by 
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by Error in a Record, or who can be ſuppoſed to 
be injured thereby, may bring; on which! my 
Judgment may be reverſed, : | | 

Theſe Writs of Error are returnable tem one 
Court to another, until they come to the Exche- 
guer Cbamber, and 2 to the Lords in Par- 
lament. 

And thus we may obſerve, through the abun- 
dant Care and PunQuality-required by Law in the 
Trial of Cauſes, there is as much as Art and Con- 


ſcience can contrive againſt Corruption, . in 
Favour of Right. 


V. Of mord ef Arts and Terms. 


Ermes ok the Law, are ſuch artificial or 
technical Words and Terms of Art, as are 
particularly uſed in and adapted to the Profeſſion 
of the Law: And the moſt conſiderable of theſe 
relate either to Writs and Proceſs, or the Practice 
of Pleading, and contain as follows : 

I. Accozd, is a Word derived from the French, 
that ſignifies an Agreement between two or more, 
where any one is injured by a Treſpaſs commit- 
ted, to make Recompence and Satisfaction to the 
Party grieved ; and which after the Accord is 
derformed and executed, may be pleaded in Bar 
to any Action brought for the fame Treſpaſs. 
Termes de Ley. 

2. Alias, is a ſecond or another Writ, which 
iſſues from the Courts at VMeſiminſter, after a firſts: 
Writ has been ſued out without any Effect. 

3. Allumpſtt, from the Latin, it taken in the 
Law for a voluntary Promiſe, whereby a Perſon 

aſſumes 
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aſſumes or takes upon him to perform or pay a 


Thing: And when any one becomes legally in- 
debted to another for Goods ſold, the Law im- 


plies a Promiſe that he will pay this Debt; and 
if he do net, Indebitatus Aſſumpfit or Action of 


the Caſe lies againſt him. My 

4. Audita Nuerela, is a Writ that lies where 
a-Perſon has any Thing to plead, but hath not a 
Day in Court for pleading it; as when one is 
bound in a Statute or Recognizance, or where 
Judgment is given in Debt, and the Defendant's 
Body in Execution, then if he have a Releaſe, or 
other ſufficient Cauſe to be diſcharged from it, 
this Writ may be granted him againſt the Perſon. 
that hath recovered. n 


For to Writs of Execution the Defendant can- 


not plead; ſo that if there be any matter ſince the 


Judgment, to diſcharge him of the Execution, 


he is to have Audita. Querela. T | 


5. Averment, is uſed in order to. aſcertain to 

the Court what is doubtfully alledged ; and relates 
| either: toe Pleadings, or to Deeds, which may 
ſometimes be made good by Averment, where a 
Perſon is not certainly named; and if no Uſe is 
expreſſed, or but uncertainly in any Deed, Aver- 


ment ſhall be admitted as an Addition or Expli- 
cation, | | 
6. Capias, is a Writ of two Sbrts ; one be- 


fore Judgment, called Capias ad Reſpondendum, 


where an Original: is ſued out, Cc. to take the 
Defendant, and make him:anſwer the Plaintiff; 


and the other a Writ of Execution, called Capras - 


ad Satisfaciendum, which iſſues on a Judgment ob- 


tained, and is directed to the Sheriff commanding 
| him 
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him that he take the Defendant's Body, and im- 
priſon him till Satisfaction be made for the Debt, 
Ec. recovered againſt hin. 

If the Body of the Defendant is taken in Exe- 
cution upon the Writ, and the Writ is returned 
and filed, no other Execution can go againſt his 
Lands or Goods: And by the Statute 2 Geo. 2. 
Perſons charged in 'Execution Þt.atiy Debt, not 
exceeding 100-1. on Petition to the Court whence 
the Proceſs iſſued, with an account of all their 
Eſtates upon Oath, may be diſcharged out of Pri- 
fon, on afligning their. Effects to the Plaintiff, un- 
leſs the Plaintiff chuſe to allow the Priſoner 44, 

a Day. 

-. Claufum fre5it, fignifies as much as an 
Aion of Treſpaſs, and in the Common Pleas the 
uſual Courſe is to- declare in Actions, eſpecially 
upon an A/umpfit, or the like, on a Quare Clau- 
um fregit, as they do on a Latitat in the King's 
Bench. 

8. Colour, in the Law fignifies ſome probable 
:Plea of a Defendant, which in Fact i is falſe; but 
. it has this End in it, viz. to draw the Trial of the 
Cauſe from the Jury to the _ Judges: It is uſed-in 
Aſſiſes or Actions of Treſpaſs; as in an Aſſiſe to 
give Colour of Freehold, c. And it ought to 
be Matter in Law, or doubifu] to the Jurors. 
9. Demurrer, is a Term from the French and 
Latin, ſignifying a Delay or Stop put to any Ace- 
tion, upon ſome Point of Difficulty, which muſt 
be determined by the Court, before any further 
Proceedings can be had in the Suit: And a Demur- 
rer is ſaid to be an Iſſue joined on Matter of Law, 
which the Judges only are to determine; or an 
Abiding 


. 
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Abiding in and Referring to the Judgment of the 
Court, whether the Declaration or Plea of the 
adverſe Party, is ſufficient in Law to be main- 
tained. ene tiff 41 
And where a Defendant may demur, he muſt 
do it; for if he pleads in ſuch, a Caſe, he ſhall 


not afterwards take any Advantage in Arreſt of 


Judgment, or by -Writ of Etror, Sc. 
10. Elegit, is a Writ of Execution that lies 
for one who has recovered a Debt or Damages, 
againſt a Defendant: that is not able to ſatisfy the 
ſame in his Goods; and this Writ is directed to 
the Sheriff to make Delivery of a Moiety of the 
Party's Lands, and all his Goods, Beaſts of the 
Plough excepted, which-is done by Inqueſt of a 
Jury ; and the Creditor by Virtue thereof ſhall 
hold the ſaid Moiety of the ſaid Lands ſo deliver- 
ed to him, until his whole Debt and Damages are 
paid and ſatisfied, | YE 
11. Falſe Impzilonment, ſignifies a violent 
Treſpaſs committed againſt a Perſon, by arreſting 
and impriſoning him without juſt Cauſe, contrary 
to Law; or where one js detained in Priſon with- 
out legal Proceſs, or kept longer in Hold than he 
ought, or if he be ahy way unlawfully detained : 
Tis alſo uſed for a Writ or Action brought for 
* ſuch Treſpaſs, in which generally very conſider- 
able Damages are recovered; for the Law favours 
the Freedom of a Perſon from Impriſonment. 

12, Fieri facias, is a judicial Writ that lies 

- where a Perſon has recovered Judgment for Debt 
or Damages in the King's Courts againſt any one, 
by which the Sheriff is commanded to levy the 
Debt and Damages on the Defendant's Goode. 
: pon 


. 
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Upon a Fieri facias the Sheriff is to uſe his beſt 
Endeavours to levy the Money on the Goods and 


Chattels of the Defendant ; he may fell a Term 


for Years, or Corn growing ; &c, and has Power 


to take any Thing of the Defendant's, except it 


be wearing Clothes. | 

But the Goods of a Stranger, in the Poſſeſſion 
of the Defendant, ſhall not be ſubject to the Exe- 
cution; nor may a Sheriff break open the Door of 
an Houſe to execute this Writ on the Goods of the 
Owner, Cc. * © 

13. t abere facias Poſſeſſionem, is a Writ 
which lies where one has recovered a Term for 
Years in an Action, in order to put him into Po/- 
Jeffion : There is likewiſe a Writ of this Kind, 
commanding the Sheriff to give a Perſon Seiſin of 


Land recovered on an Ejefment, On theſe Writs, 


the Sheriff may juſtify breaking open the Houſe, 
where Entrance is denied, to deliver Poſſeſſion to 
the Party recovering at Law. | 
14. Innuendo, is a Word that has been fre- 
quently uſed in Declarations. of Slander and Law 
Pleadings, when they were in Latin; for aſcer- 
taining a Perſon or Thing that was before named. 
Though an Innuendos cannot make that certain, 
which was uncertain before; and the Law will not 
allow Words to be enlarged by Innuendo, ſo as to 
ſupport an Action on the Caſe for uttering them. 
15. Journeys Accounts, is a Term in our 
Law where a Writ abates by the Death of the 
Plaintiff or Defendant in a Gauſe, or for Want 
of Form, &c. in which Caſe the Plaintiff be- 
comes intitled to have a new Writ, by Fourneys 
Accounts 
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Hccounts, that is to ſay, within as little Time as he 


poſſibly can after the Abatement of the firſt Writ; 
ſo that the ſecond Writ ſhall be a Continuance of 
the Cauſe, as much as if the firſt Writ had never 
abated. 

16. Latitat, is a Writ that iſſues out of the 
Court of King's Bench, and has its Name upon a 
Suppoſition that the Defendant does lurk and lie 
bid, and cannot be found in the County of Middle- 
ſex, to be taken hy Bill, but is fled into ſome other 


County; and to the Sheriff whereof this Writ is 


directed, commanding him to apprehend the De- 
fendant there. 

17. Negative, is what cannot be teſtified or 
,proved by Witnetles in our Law, only an Affirma- 
tive; but if a Man be accuſed to have been at 
York, and there to have done fuch a Fact, he may 
prove the Negative by collateral Teftimony, that 
he was at that very ſame Time, at another Place, 
in ſuch Company. 

18. Negative Pzegnant, ſignifies a Negative, 
that implies an Affirmative ; as where a Defendant 
pleads: a Plea in Bar of the Plaintiff's Action, 
which is not ſo ſpecial an Anſwer thereto, but 
that it includes alſo. an Afirmative : For Example, 
if one in Reverſion brings a Writ of Entry, upon 
an Alienation made by Tenant for Life, ſuppoſing 
the has aliened in Fee, which cauſes a Forfeiture of 
his Eſtate, and the Tenant pleads that he hath not 
aliened in Fee, | 

This is a Negative wherein an Affirmative is in- 
cluded, and to which the Plaintiff may have a De- 


murrer; for though it be true that he has not ali- 
ened 
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ened the Land in Fee, yet it may be he has made 
an Eftate in Tail, which is likewiſe a Forfeiture, 

19. Nil debet, That he owes nothing, is the 
uſual Plea in an Action of Debt, | 

20. Nihil dicit, writ ſhort, Nil dicit, ſignifies a 
Failure in the Defendant to put in his Anſwer to 
the Plaintiff's Declaration, &c. by the Day aſſign- 
ed, on which Judgment of Courſe is had againſt 
him. 

21. Non aſſumpſit, is the general Plea in a 
perſonal Action, whereby one denies any Promiſe 
made, 

22. Non eſf culpabilis, or Non cul. is an 
uſual Plea to an Indictment or Action of Treſpaſs. 

23. Non eſt factum, is a Plea where any Ac- 
tion is brought upon a bond, or other Deed, and 
the Defendant denies it to be his Deed ; which 
Plea may be pleaded where the Deed is void, or 
raſed in a material Part. | 

24. Non Pꝛol. is where a Plaintiff in an Ac- 
tion does not declare in a reaſonable Time; and 
a elle pzoſequi may be entered by the Plaintiff, 
if having commenced an Action, he will not pro- 
cced therein, 

25. Nonſuit, ſignifies the Dropping of a Suit 
or Action, and is moſt commonly upon the Diſ- 
covery of ſome Error in the Plaintiff's Proceed- 
ings, when the Cauſe is ſo far proceeded in, that 
the Jury is ready at the Bar to deliver in their 
Verdict; on his being called, and not appearing z 
or not proſecuting his Action with Effect, Cc. 
whereupon Cofts are allowed to the Pefendant. 


K 26. Dut- 
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26, Duclawyy, is where a Perſon is outlawed, 
that is, deprived of the Benefit of the Law, and 
therefore held to be out of the King's Protection; 
as where an original Writ, and the Writs of Ca- 
pias, Alias and Pluries have been iſſued againſt 
him, and are returned by the Sheriff Non e in- 
ventus, and after an Exigent for the Sheriff to de- 
mand him at five ſucceſſive County Courts, and 
Preclamation made for him .to appear, &c, if he 


omits ſo doing, he then becomes outlawed, 
A Perſon outlawed forfeits his Goods and Chat- 


tels, Cc. and cannot ſue in any Court, only, to 


reverſe the Outlawry, which he may do for Er- 
ror, or when the Statutes relating to the ſame are 
not exacty purſued. | 
27. Oper, is where an Action being brought 
on 2 Deed or Bond, the Defendant appears and 
prays that he may hear the Deed on which the Ac- 
tion is brought, and alſo have a Copy thereof, 
that he may conſider what to plead thereto ; and 
the Defendant is not obliged to plead without it. 
28. Pz steſtando, in the Law is a certain Form 
of Pleating, where a Defendant will not directly 
affirm, nor deny any Thing that is alledged by the 
Plaintiff, or which he himſelf alledges ; and it is 
likewiſe when a Perſon is to anſwer to two Mat- 
ters, and by the Law he ought to plead only to 
one; in which Caſe, in the firſt Part of his Plea 
he ſhall fay Pret-Jlando, That ſuch a Malter is net 
true, and then "add, Pro placito dicit, for Plea 
ſaith, Cc. by which Means he will not be con- 
clud:d by his Plea, but may take Iſſue upon the 
other Part of the Matter, 
29. Puis Da ein Contmuance, ſignifies a 
ſpec] Plea, where ſome new Matter is pleaded, 
pending 


Of Cows of Art and Terms. 195 | 


pending an Action, after the /a/? Continuance ; as 
where a Woman takes Huſband, an Acquittance 
is given, or the Plaintiff enters, Ge. and this Plea 
will be allowed at any Time after Iflue, and be- 
fore Verdict. 


30. Pluries, is the Name of a Writ that iſ- 
ſues after two former Writs have gone out with- 
out Effect. 


31. Qantum Peruit, is a certain Action of 
the Caſe, brought where one employs a Perſon to 
do a Piece of Work for him, without making any 
Agreement about the ſame; in this Caſe it is by 
Law implied, that he muſt pay for the Work as 
much as ſhall be reaſonably demanded ; that is to 
ſay, ſ much as he hath deſerved. | 

32. Reſpondcas Dulker, ſignifies to anſwer 
over in an Action to the Merits of the Cauſe, &c. 
as where on a dilatory Plea z or there is a Demur- 
rer to the Plea, and it is adjudged againſt the De- 
fendant, Ec. 

33. Stire facias, is a judicial Writ that lies 
in divers Caſes, but is moſt uſually iſſued to call a 
Perſon to ſhew Cauſe to the Court whence it goes 
out, why Execution of a Judgment paſſed ſhould 
not iſſue; as where a Plaintiff has recovered Debt 
or Damages in a Court of Record, and does not 
take out Execution within a Year and a Day af- 
ter Judgment recovered ; in that Cafe there muſt 
be a Scire Fucias to revive the Judgment, before 
the Plaintift ſhall have Execution, | 

And where a Plaintiff or Defendant dies, Exe. 
cution may not be ſued out on a Judgment until 
the Writ of Scire factas | is brought, and Judgment 
given thereupon; So it is when Judgment is reco- 
vered againſt a Feme Sole, who afterwards mar- 

K 2 ries, 
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ries,. the Huſband muſt be ſummoned to ſhew. 
Cauſe why the Execution ſhould. not be awarded 


againſt him, 2 Lil. tit. Scire facias. 5 

On Judgment being obtained againſt a Teſta- F 

tor, a Scire facias iſſues againſt the Executor, P 

though within' a Year after the Judgment had ; þ 

for in theſe Caſes where the Perſon is altered, t 

there is to be a new Judgment to warrant the exe- 2 
t ä Ei b 

This Writ may be likwiſe brought againſt Bail, b 

where the Principal is not to be found, or does 7 

not ſurrender himſelf, and there is a Scire Facias to 

hear Errors, as alſo upon a Recognizance in Chan- b 

cery, to extend Lands, Ce. 0 

34. Oi Actionem, is the Latin Concluſion of a * 

Plea to the Action brought ; as where a Defendant tt 

demands judgment, F the Paintiff ought to have 2 

his Adtion, &c. | . 3s 

5. Bol vit ad Diem, is a Plea to an Action be 

of Devr upon a Bond or penal Bill, &c. whereby ve 

it is alledged that the Money was paid at the Day wo 

limited. : Pe 

23056. Statutes cf Jeofails, are thoſe that help ap 

divers Defects in Pleadings, after Verdict given; . 

for it is ordained, that Judgment ſhall be had in B, 
any Suit after an Iſſue is tried, notwithſtanding 

there may be any Jeofail or Miſpleading. by 

| 37. Teſtatum, is a Writ that lies where a pe. 
N Defendant in an Action cannot be arreſted upon a bs 

| Capias in the County where the Action is laid, and ed. 
| thereupon that Writ is returned Non e inventus x 

by the Sheriff, and it is ſo glied, in which Caſe D; 

a Teſſatum Writ may be ſent out into any other Y 

County where the Defendant is ſuppoſed to be, or the 


to have wherewith to ſatisfy. 
| | 33. Tra⸗ 


by 
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38. Traverſe, is a Word or Term taken from 
the French, and as uſed in the Law, ſignifies to de- 
ny a Thing alledged in a Declaration or Pleadings, 
Oc. And a Defendant's Plea is deemed ill, where- 
in the Plaintiff's Title, &c. is neither traverſed 
and denied, nor confeſſed and avoided ; but a'- 
though each Matter of Fact pleaded by the Plain- 
tiff may be traverſed ; yet no Matter of Law may 
be ſo; nor may a Record, which is not to be tried 
by Jury. The formal Words of a Traverſe are, 
Without that, in Latin, Abſque hoc, Cc. 

39. Utew, is generally where a real Action is 

brought, and the Tenant does not certainly know 
what Land it is the Demandant requires ; then he 
may pray the Jury may view or ſee the Land, &c. 
that is claimed : In which Caſe a ſpecial Writ of 
Diftringas iſſues directed to the Sheriff, command- 
ing him to have ſix of the Jury, or a greater Num- 
ber of them, at the Place in Queſtion, ſome con- 
venient Time before the Trial, who ſhall have the 
whole Thing in diſpute ſhewn to them by two 
Perſons named in the ſaid Writ, and by the Court 
appointed. For the preſent Practice concerning 
Views are fully ſettled in Hil. Term 30 Geo. 2. See 
Bur. Rep. 2525 Ec. 
40. Uenire facias, is a judicial Writ, where- 
by the Sheriff is commanded to cauſe a Jury to ap- 
pear, upon a Cauſe brought to Iſſue, in order to 
try the ſame ; and on which Writ, if the Jury do 
not appear at the Day of the Return of it, then 
a Habeas Corpora ſhall go out, and afterwards a 
Diſtreſs until they do appear. 

41. Uoire dire, is a French Term uſed where 
there is a buſy Evidence, not otherwiſe to be ex- 

K 3 cepted 
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cepted againſt, and it is prayed upon a Trial at 
Law, that the Witneſs may ſpeak the Truth on 
Oath, whether he ſhall be a Garner or Loſer, by 
the Matter in Controverſy ; and if it appears, he 
is unconcerned, his Teſtimony is allowed, other- 
wile *tis not. | 

42. Uncoze prilt, is the Plea of a Defendant 
that is ſued for Debt due on Bond at a Day paſt, 
wherein he ſays, that he tendered the Money at 
the Time and Place, and that there was none there 
to receive it; and that he is ſtil] ready to pay the 
fame; which Plea faves the Penalty of the Obli- 
gation, - | 

43. Wager of Law, is where an Action of 
Debt is brought againſt one, upon a Simple Con- 
tract, without either Deed or Record, and the 
Defendant in the Preſence of Compurgators ſwears 
in Court, that he owes the Plantiff nothing, in Man- 
ner and Form as he has declared ; and here Wager 
of Law hath been allowed, becauſe the Defendant 
may have paid the Plaintiff his Debt in private, or 
before Witneſſes who may be all dead, and there- 
fore the Law allows him to wage his Law in his 
Diſcharge, rather than it will ſuffer him to be 
charged by the bare Allegation of the Plaintiff. 

This ancient Practice of Waging Law is now 
much diſuſed, ſince Actions of Debt are turned 
into Actions upon the Caſe, by which Means the 
Defendant is ouſted of his Ley Gager. 
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VI. Of Fictiont, Intendments, and Pre- 


ſumptions. 


I: A Fiction, or feigned Conſtruction of the 

Law, is when in a ſimilitudinary and co- 
lourable Way the Law conſtrueth a Thing other- 
wiſe than it is in Truth: And therefore Fictions 
were formerly termed an Abuſe of our Law; but 
have been a long Time thought neceſſary, and al- 
lowed of in ſeveral Caſes. 

As a common Recovery is Fiztio Juris, or a 
formal Device for the docking.of an Eftate-tai', 
Sc. that was contrived, when thoſe Eftates came 
to be inconvenient, 3 could not be altered for 
any good End or Purpoſe. 

The Seiſin of the Conuſee in a Fine, is alſo but 
a Fiction of Law, it being only an invented Form 
of Conveyance to paſs Eſtates : And in the Action 
of Ejectment, there is both a fititious Leaſe to 
try the Title, and a feigned caſual Ejector. 

Likewiſe if a Bond is made at a Place beyond 
Sea, it may be pleaded to be done there in il ing- 
ton in the County of Middleſex, by Fiction 4 aw, 
in order to try the ſame . Sc. Lit. 
261. 5. 

But the Law ought not in any Caſe to allow of 
Fictions, where it may be otherwiſe really ſatis- 
fied; and there is to be Equity and Poſſibility i in 
every legal Fiction, 

And it is obſerved, that no Fiction ſhould un- 
lawfully work any Damaze, or Injury to another, 


K 4 2. In 
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2. Intendment, in our Law, ſignifies the Un- 
derſtanding, Intention and true Los of a 
Thing, which ſupplics what is not fully expreſſed 
or apparent. 

So that where a Thing i is doubtful, Intendment 
may. make it out ; likewiſe many Things ſhall be 
intended after a Verdict, in a Cauſe; but Intend- 
ment cannot ſupply the Want of Certainty in a 
Charge laid in an Indictment for any Crime, Cc. 


which muſt be expreſsly found, 2 Hawk. Pl. Cr. 


22 
A Thing may be neceſſarily intended by ſome- 
thing that goes before or follows it; and where in 
a Suit an indifferent Conſtruction may bear two 
Intendments, it is a Rule in Law to take it 
ſtrongly againſt the Plaintiff, - 

In Caſe a Perſon be bound by Bond. to another, 
and it is not expreſſed to whom the Money ſhall 
be paid, or even if ſaid to the Obligor, the Law 
will intend it to be payable to the Obligee, who 
lent it, 

And where no Time of Payment i is limited, the 
Law intends that the Money is to be paid! imme - 
diately. 2 Lilly. 

In Deeds and Contracts, the Intent of Parties 
is much regarded by the Law; yet it ſhall not 
take Place againſt the direct Rules of Law: And 
in Conveyances of Eſtates, our Law does not ad- 
mit them regularly to paſs by Intendment and 
Implication. 

Though in Deviſes of Lands, they are allowed 
with due Reſtrictions, that is to ſay, where the 
Deviſee muſt neceſſarily have the Thing deviſed 
by the Will, and no other Perſon whatſoever can 


have it. Vaugh. Rep. 261. c. 
No 


1 
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No Intendment or Implication ſhall be allowed 
apainſt an Eſtate limited by expreſs Words, to 
drown the ſame, | 

3. Pzeſumption, denotes in Law an Opinion or 
Belief of Things, ſo ſtrong as to amount to Proof 
and Evidence there of, 

Where all the Witneſſes to a Deed of Feoff- 

ment or other Conveyance of Lands are dead, 
there violent Preſumption, which ſtands for a 
Proof, is continual and quiet Poſſeſſion. 
If where a Defendant pleads Payment to a Bond, 
the Debt appears, by the Bond to have been of a 
very long Standing, and no Demand can be prov- 
ed to have been made, nor Intereſt paid for many 
Years ; it ſhall be preſumed that the Bond is paid, 
though the Plaintiff has it in his Cuſtody. See 
2 Stra. 826. 2 R. Raym, 1370. 8 Mad. 278. 

Alſo if Rent be in Arrear for twenty Years or 
upwards, and the Landlord does give a Receipt for 
the laſt Year's Rent due, tis in our Law preſumed 
that all the Reſt is ſatisfied. 12 Vin. Ar. 129. 
Gilb, Law Evid, 60, Tri per Pais (Edit. 1739.) 
418. Law Evid, (Edit. 1739.) 196. pl. 13. 
Noey's Max. 15. ' 120 in 

And ſo in ſome other Inſtances, though Pre- 
ſumption is what may be doubted of, yet it ſhall 


be accounted true, if the contrary be not proved, 


In a Criminal Caſe, if a perſon is found killed 
in a Houſe, and at the ſame Time a Man is ſeen 
to come out there with a bloody Sword or Knife, 
and no other Perſon was then in the Houſe; this 
is a violent Preſumption which will be admitted 
for Evidence, that that Man was the Murderer. 


But 


202 Pk Fittions and Intendments, Sc. 


But here a Precaution is given that on ſuch 
preſumptive or circumſtantial Evidence without 
other Proof by Witneſſes, the Court ought not to 
judge haſtily, See 3 Inf. 232. H. H. P. C. 6355. 
636. 2 H. H. P. C. 290. 
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